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FROM CONFISCATION TO CONTINGENCY CONTRACTING:

PROPERTY ACQUISITION ON OR NEAR THE BATTLEFIELD

by Captain Elyce K. D. Santerre

ABSTRACT: This thesis exmines property acquisition overseas during
and immediately following combat deployment. A review of pertinent
international law and U.S. domestic contract and fiscal law raises the
issue of whether application of peacetime domestic fiscal and
contracting principles to combat deployments creates unnecessary
problems. This thesis concludes that commanders can avoid many of
these difficulties through prior planning, but that some statutory and
regulatory changes are warranted.
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I. INTRODUCTION

While the mechanics of acquiring logistical support on or
near the-battlefield is receiving considerable attention lately,1

much work remains to be done. Doctrine on contingency
contracting is still in the early stages of development. 2 The vast
majority of contracting officers are civilians, not soldiers who
will be deploying with the force they support.3 Contracting
mechanisms to pay for seizures and requisitions do not exist,
except as ratifications of "unauthorized commitments."4 The
contracting system "worked" in Grenada primarily because the
duration of the armed conflict was limited. This enabled
contracting and Corps of Engineers personnel to arrive in
country after the shooting had stopped, but still only a short time
after a number of informal obligations had been made.5

This thesis will examine the current state of the law
relating to contingency contracting. Contingency contracting, as
used in this thesis, refers to contracting in the early stages of a
combat deployment.6 Recent developments in doctrine will be
considered in making recommendations to commanders and their
legal advisors on how best to utilize contingency contracting
under current law. Recommendations for change form the final
section of this thesis.

IL. LAW OF WAR LIMITS ON COMBAT ACOUISITION

A review of the current law would not be complete
without a review of the international law applicable to
acquisition of property on the battlefield or in occupied territory.
Although, as will be discussed later, compliance with
international law is only a first step -- a bare minimum of
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legally acceptable behavior -- it is a necessary first step. A
violation of contracting regulations and statutes may result in a
commander becoming personally liable for payment of a contract
or answerable for a domestic "white collar crime." A violation
of international law in this area could result in a commander
being charged with a violation of the law of war.7

A. Definition of Terms

Definition of three apparently very similar terms --

confiscation, seizure, and requisition -- is required before
proceeding. "Confiscation" refers to permanent appropriation of
enemy property without payment of compensation.$ "Seizure" is
similar to confiscation in that it refers to a taking of property
without immediate payment of compensation; however, items
"seized" must be returned, or compensation paid for them, at the
end of the armed conflict.9 "Seizure" is used by some writers to
refer to any uncompensated appropriation, without distinguishing
confiscation;10 however, in this thesis it will be used in its
narrower sense. "Requisition" refers to appropriation of private
property in occupied areas for the needs of an army of
occupation. Compensation must be paid for requisitioned
property as soon as possible. 11

The circumstances for use, and limitations on the use, of
each of these three methods of property acquisition depends on
the location and the nature of the property acquired.

B. Property Captured/Found on Battlefields

Rules governing property captured or found on the
battlefield turn on whether the property is public or private,

* 2



with additional rules pertaining to certain specific classes of

protected property.

1. Enemy public property

a. In genral

Enemy public property found on the battlefield presents
few law of war problems. In general, it may be confiscated or
destroyed if "military necessity" requires such confiscation or
destruction.12 An action is justified by military necessity if it is
"indispensable for securing the complete submission of the enemy
as soon as possible" and not forbidden by international law.13 A
duty to pay compensation for enemy public property arises only if
the law of war is violated.14 The commander does not have
completely free rein, however, in determining what constitutes
military necessity. One commentator suggests a "reasonably
prudent commander" rule -- that confiscation or destruction is
legally justified if a "reasonable prudent commander acting in
compliance with the laws of war"15 would "have authorized such
destruction or seizure under similar circumstances."16

b. Protected targets

Specific types of enemy public property are accorded
additional protection. The major categories of such property are
the traditionally protected targets: religious and medical
buildings, historic monuments, and buildings used for art, science
or charitable purposes. When properly marked and not used for
military purposes, they not only are forbidden as targets for
destruction,17 but also enjoy certain immunities against seizure
or confiscation.
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Mediod prl or

Medical establishments, if captured, must be permitted to
continue to operate as such, at least until other treatment is
secured for the patients found there.1 0 Medical transport may
not be confiscated except in the case of forced landings due to
bad weather, mechanical breakdowns or similar situations. In
such cases, the personnel aboard may be taken prisoner (or
retained, depending on their status) and the aircraft or other
medical vehicle may be confiscated.1 9 Again, this is subject to
the requirement that the capturing forces ensure proper care for
the patients.20 In any case in which medical transport is used
for non-medical purposes, any protective markings must, of
course, be removed. 21 All other medical equipment may be
confiscated, but only after ensuring that the wounded and sick
receive proper care. Under no circumstances may captured
medical supplies be deliberately destroyed.22

If medical supplies, equipment, or buildings are the
property of a relief society recognized under the Geneva
Conventions, they may be requisitioned, but not confiscated or
seized, for urgent medical needs.23  "Fair" compensation must
be paid for "requisitioned" property.24 Use, not strict legal title,
is the key to whether items are the property of a relief society.23

"Cultural property" is also to be afforded special protection.
It is treated as private property, even if publicly owned.26

Buildings dedicated to art, science, etc., may be used for
quartering of troops, storage of supplies, and similar uses if
necessary, but any damage must be avoided to the fullest extent
possible.2 ? Religious buildings, as a matter of U.S. policy, are to
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0
be used only for medical needs, and only when urgently
needed.28 Moveable cultural property may enjoy an additional
form of protection, which extends to the truck, train, or other
vehicle carrying it. When cultural property is being transported
to a place of safety, as provided for in Articles 12 or 13 of the
1954 Hague Convention on Cultural Property, it may not be
confiscated or seized, and "the means of transport exclusively
engaged in the transfer of such cultural property" is also immune
from confiscation or seizure.2 9

IdentiyinWg culturalproperty

Protected cultural property can be identified by its
required distinctive markings: three blue and white shields in a
triangular formation (one shield below). The individual shields
consist of " ... a royal blue square, one of the angles of which
forms the point of the shield, and of a royal-blue triangle above
the square, the space on either side being taken up by a white
triangle."s0

2. Private property found on the battlefield

Private property found on the battlefield poses additional
issues which must be considered by the combat commander.
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The main distinction is that a taking of private property, even
when lawful, generally gives rise to an obligation to pay for it.31

The rules governing most private property, regardless of
whether it is found on the battlefield or in occupied territory,
are the same;S2 thus, private property will not be discussed in
detail in this section. However, one problem worth noting is the
potential difficulty of distinguishing between private and public
property. The Hague Regulations were written when public and
private property were much more distinctive in nature.55 The
intervening years have seen not only the rise of socialism and
the nationalization of industries, but also the privatization of
some previously government-operated "commercial activities."5 4

In many parts of the world, an oil derrick may well be public
property. In the United States, the lawn mower used to cut the
military parade field may be private property.

(4) a. Distinguishing public property from private propety

The primary criterion for distinguishing between public
and private property is that of beneficial ownership, rather than
title. For example, private funds remain private property even
when deposited in a government bank.35 When ownership is
mixed, part public and part private, compensation to the private
owners may be required in proportion to their ownership interest
in the property.3 6 United States policy is to treat property of
unknown ownership as public property until its true ownership
can be determined.37

Some clearly "private" property, in the usual sense of this
term, is treated as if it were public property. Even if privately
owned, individual "arms, horses, military equipment and military
documents" may be confiscated.38 Pictet's Commentary on the
Geneva Convention Relative to the Treatment of Prisoners of War
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gives a broad reading to these categories. "Arms" includes
ammunition and accessories. "Horses" should be read as
including any "individual means of transport," such as
motorcycles, skis, or bicycles. "Military equipment" means
articles "solely for military use, such as optical or precision
instruments, portable radio sets, component parts of weapons,
pioneer tools, etc." "Military documents" means documents other
than identity papers, such as "maps, regulations, written orders,
plans, individual military records, etc."39

b. Property of Prisoners of War (POW's)

Certain items of property in the possession of a POW are
protected, even if owned by the state. Personal effects, clothing,
protective articles, eating implements, and small sums of money
possessed by POW's may not be confiscated. "Articles of value"
may be taken for safekeeping only, and the prisoner is entitled to
a receipt.4 0 Retained personnel (medical personnel and
chaplains) are entitled to retain their personal belongings and to
take these belongings with them when repatriated.41

Enforcement of the protection of POW's property has not
always been entirely successful.42 Major General Robert M.
Little john, chief of the U.S. Army's quartermaster services in the
World War II European Theatre of Operations complained at one
point:

I have no defense for [requisitions to support] POW's
turned over to me practically naked. What happens
to their mess gear? and their blankets? They must
have had something, somewhere.43
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c. Private property used or damaged during military operations

An exception to the general rule requiring compensation
for private property is the absence of any requirement to pay for
such property used or damaged during actual military
operations. For example, fields of fire may be cleared through a
wheat field without paying the farmer for the loss of the crops.
Buildings may be used for shelter of troops or the sick and
wounded, and no rent need be paid."

To summarize, public property on the battlefield (with the
exceptions noted above for medical and cultural property) may
be taken without compensation whenever required by military
necessity. Private property may be used temporarily in the
course of operations without an obligation to pay for it, but
otherwise is subject to the same requirements for compensation
as property seized or requisitioned in occupied territory.

C. Propcrty in Occupied Areas

Property rules grow more complex in the realm of military
occupation. A first complexity is in determining at what point in
time "occupation" begins. This is a factual determination, based
on when control of the territory shifts from the prior
government to the invading army.45 Article 42 of the Hague
Regulations provides that occupation exists when territory" ... is
actually placed under the authority of the hostile army."46

Oppenheim, in his treatise on international law, quite correctly
describes that definition as " ... not at all precise, but it is as
precise as a legal definition of a fact such as occupation can
be."47 The fact of occupation is frequently evidenced by the
invading army issuing a proclamation declaring a state of
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occupation,48 and this is the practice of U.S. forces.49 As long
as the date of declared occupation is at least a reasonably close
approximation of actual occupation, it is unlikely to be challenged
in the absence of substantial subsequent resistance.5 0

1. General rules applicable to property in occupied
areas

Property in occupied territory can be divided into several
categories. Public property can be real property, including
public works, cultural property, military property, and other
moveable property not included in the other categories. Private
property can be categorized as real property, property
susceptible to direct military use, and other private property.

Regardless of the type of property involved, an overriding
requirement is that the needs of the civil population be provided,
particularly as to food and medical supplies.31 This can severely
limit the items which can be legally seized or requisitioned, and
may even require that the occupation forces import goods for the
civil populace, rather than requisitioning goods from them.52

For example, more than 2,500,000 tons of supplies of all kinds,
including 1,000,000 tons of wheat and flour, were imported by
the Allies into occupied Italy in the spring of 1945.53 A wide
variety of supplies may be required. In February of 1945,
nipples for baby bottles were in such short supply in Belgium
that the lack of them was considered "prejudicial to military
operations."54

A corollary to this is that property in occupied areas may
not be destroyed unless absolutely necessary for military
operations.55 Destruction, if any, must be limited, to the extent
possible, to facilities with a direct military use, such as railroads,
airfields, and military barracks.5 6

* 9



2. Ownership of confiscated, seized or requisitioned
property

Still another important point to be considered, regardless of
the type of property concerned, is that any property confiscated,
seized, or requisitioned becomes the property of the capturing
state, not that of individual soldiers.37 U.S. policy expressly
forbids individual soldiers to profit from their position in an
invading or occupying force, even from business dealings that
would otherwise be legal.58 Although not technically in an
"occupied area," the initial house-to-house search in Grenada
provides an instructive example. When complaints were received
that U.S. soldiers were taking private property, the commanding
general issued strong guidance and began nonjudicial punishment
proceedings. He made it clear that theft remains theft, and the
problem abated.59

3. Public real property and cultural property

An occupying army may take control of public real
property, but does not and cannot become its owner, only its
"administrator and usufructuary."60 Thus, the property cannot
be sold and must be preserved from wasteful or negligent
damage to its value. Despite these restrictions, the occupying
army may exercise many rights commonly associated with
ownership, including leasing out the property (the lease should
not extend beyond the length of the occupation), harvesting
crops, cutting timber (in reasonable amounts), and generally
receiving the "fruits" of the public land. 61

Some important exceptions should be noted. Property
which belongs to local governments, or religious, educational or
cultural institutions, is treated as private property and is

* 10



therefore subject to the restrictions on seizure or requisition of
private property discussed below.62 Cultural property, both real
and personal, including religious, historical, scientific, and artistic
property, is specially protected. 63 Even if such property contains
raw materials of military value (e.g., the metals in a statue), it
may not be confiscated, seized or requisitioned.6

4. Public military property

Public moveable property which is useful for military
operations may be confiscated, and no compensation need be paid
for it.65 This category is generally interpreted broadly, and
includes such items as cash, realizable securities, communications
and transportation equipment, and the contents of arms depots.66

Even wine vats have been included in this category.67
As broad as this category of public property susceptible to01 military use is, it is not unlimited. The primary exceptions are

cultural property, as noted above,68 and property that is
privately owned, though held by the government. 69 Historically,
violations of this aspect of the law have not been found in
questions of fine judgment as to whether or not such property is
militarily useful. Rather, violations have been found when there
has been wholesale, indiscriminate plunder of public property,
particularly works of art, without regard to its usefulness to
military operations.?0 Consequently, a commander appropriating
public moveable property for any reasonable military use (which
probably does not include paintings to decorate an officers club)
is likely to be operating well within permissible behavior under
the law of war.
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5. Private real property

Private real property may not be confiscated or seized.
Unlike public real property, such property may not be leased out,
and the occupier is not entitled to its fruits.71 This property,
however, may be requisitioned for the use of the army of
occupation.72 There is scholarly authority for the position that
temporary use of this property for billets, hospitals and similar
purposes need not be compensated, 73 but this cannot be relied
upon by U.S. commanders, as it is contrary to express U.S.
policy74 U.S. commanders may requisition private real property
in occupied areas, but they must be prepared to pay fair
compensation for its use.

6. Private property capable of direct military use

Private property that may be fairly characterized as "war
materiali may be seized. Seizure of private property differs
from requisition of private property in important ways. The
property can be seized for use outside the occupied area, not just
for the needs of the occupying army.?5 Compensation need not
be paid until the end of the war, and the party responsible for
paying this compensation will be determined by the peace treaty.
It need not necessarily be the occupier.76

Examples of war material include ammunition and arms,
and means of transportation or communications.7? The issue of
appropriate treatment of raw materials is a difficult one.
Although many raw materials are valuable, even essential, in
modem warfare, they are often equally adapted to civilian use.
This has resulted in opinions as to what constitutes "war
material" that cannot easily be reconciled. Oppenheim, in his
influential treatise, included cloth (for uniforms) and leather (for
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boots) as examples of war materials.?8 On the other hand, the
Court of Appeal, Singapore, has held that oil in the ground
seized by Japanese forces was not "munitions de guerre" within
the meaning of Article 53 of the Hague Regulations.79 Thus, a
commander should not rely on "seizure" in order to obtain raw
materials. This would include the seizure of any items not
capable of immediate military use, absent substantial
modification.S0

7. Other private property

All other forms of private property may be requisitioned if
such property is required for the needs of the occupation army
or administrative personnel.81  Only the needs of the local
occupying force, not the general requirements of the occupying
state's army, may be supplied by requisition, however.82 Export
of requisitioned material constitutes "economic plunder" and was
the basis of several war crimes convictions following World War
II. 85

Requisition must be made under the authority of the local
commander of the occupation forces and not individual soldiers."
The preferred method is systematic collection in bulk through
local authorities.85 This method has the advantage of
apportioning the burden more fairly among the local inhabitants
and limiting possibly acrimonious direct contact between the
inhabitants and armed soldiers.86 Coercive measures, if any,
must be limited to those absolutely necessary to enforce the
requisition.$? Fair value must be paid for the property as soon
as possible.88 If prices cannot be agreed upon, they may be set
by military authority.8 9

Funds to pay for requisitions may be obtained by
"contribution," a special type of requisition for money. A

* 13
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contribution by the civilian community may be ordered only by a
commander-in-chief, not a local commander, and must be only
to meet the needs of the occupying force.90 To the extent
possible, contributions should be collected in the same manner as
are (or were) local taxes, and receipts must be provided.91 An
advantage of contribution is that it allows the burden of
occupation to be apportioned among the local population as a
whole, rather than among just those individuals who own
materials required by the occupier. For example, the economic
burden of providing foodstuffs needed by an occupying force will
be shared by residents of urban neighborhoods, as well as those
of rural areas. 92

III. LAW OF WAR COMPLIANCE IS NOT ENOUGH:
DOMESTIC LAW LIMITS ON COMBAT ACOUISITION.

An initially legal requisition may become illegal through
failure to make payment within a reasonable time.93 This need
for reasonably prompt payment raises the issue of the
mechanisms which exist to pay property owners for requisition,
especially if contribution is not used (or, as will be discussed
later, 94 cannot be used). Under U.S. domestic law, payment
from government funds for goods and services is controlled by
contract law and fiscal law.95 Both subjects merit a general
review as well as a more detailed discussion of their application
to contingency contracting.

14



A. Requirements of a valid contract

The basic requirements of a valid contract are an
agreement, or "meeting of the minds," based on legally sufficient
consideration, between parties who have the legal capacity to
form a contract.96 Each of these basic requirements has
particular problems in the contingency contracting environment.

1. Meeting of the minds

"Meeting of the 'fninds" can be difficult to achieve in
contingency contracting, primarily due to differences in language
and business practice. Interpreters can be difficult to locate.
Procurement sections are seldom staffed with a translator, even
at Corps level.9? Even if a translator is available, one must be
aware of subtle differences in the meaning attached to seemingly0 ordinary business terms. For example, American lumber "2-by-
4's" are not really two inches deep by four inches wide, but one
and one/half inches by three and one/half inches. Thus, if a
contracting officer orders "2-by-4s" in Honduras, he will very
likely receive precisely what he asked for -- two-inch by four-
inch lumber -- and not what he actually wanted.98

2. Consideration -- benefit to both sides

Sufficient consideration -- that each party derive some
benefit from the bargain -- is not likely to be a particular
problem in forming contingency contracts, as compared to other
forms of government contracts. Most99 contingency contracts
will probably be relatively straight-forward exchanges of money
for goods or services. The only readily-apparent potential
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consideration problem is likely to arise in the area of contract
administration, specifically, extensions of delivery time.

Other legal systems place far less emphasis on timely
performance or delivery than does that of the U.S. On Grenada,
Major Andrew Johnson, one of two contracting officers deployed
to the island, developed a rule of thumb concerning delivery
dates in the Caribbean: "Monday" really means "Wednesday."100
Add to these cultural differences the disruptions of war, and it is
likely that delivery dates will be missed. Under American
government contracting rules, this is grounds to terminate the.
contract for default.101 A contracting officer allowing a
contractor to extend the delivery date is supposed to require
consideration, such as a reduction in price or an increase in
quantity or quality of goods delivered. In practice, however,
contracting officers have some discretion in this area. If the
delay is "excusable," that is, not the fault of the contractor, the
contractor has a right to an extension of the delivery date. The
extension granted, however, is to be only for that period of
elapsed time directly related to the valid excuse. As this is a
factual determination, the contracting officer does possess some
flexibility in allowing additional time, without requiring additional
consideration.

In his decision, the contracting officer should consider
whether it is in the government's best interest to continue with
the same contractor. This is usually a matter of whether the
goods in issue can be gotten more quickly by continuing to do
business with the first contractor or by initiating a new contract
with another vendor. When the delay is simply the result of a
cultural difference in the way business is done, flexibility on the
part of the contracting officer is probably the best course of
action.

16



3. Authority to bind the government

a. In General

The final basic contracting requirement, capacity to make
a contract, is strictly limited in government contracting. The
capacity to bind the government encompasses much more than
the common law requirements of sanity, sobriety, and attainment
of legal age. The government cannot be held to a contract
unless the person making it possesses the actual authority to act
for the government in the specific area of contract
formulation.102

"Actual authority" is a term of art which distinguishes
such authority from "apparent authority." Under the common
law, a principal may be bound to an unauthorized agreement
made by its agent with a third party, if the principal gave that
third party reason to believe the agent had contracting
authority. The contracting authority of the agent in such cases
is called "apparent authority" because the agent "appears" to
have authority he does not actually possess. Apparent authority
is legally insufficient to bind the government to a contract. 103

Command authority, as broad as it is, does not necessarily
include the authority to enter into contracts on behalf Df the
government. In fact, it rarely does include such authority.
Contracting authority is vested in the heads of government
agencies with contracting power, such as the Department of
Defense and the Department of the Army.1 04 This power may be
delegated by creating subordinate "Contracting Activities." The
person in charge of a Contracting Activity is called the "Head of
Contracting Activity" (HCA). Contracting Activities have been
established in DOD; examples include U.S. Army Material
Command activities and major commands (MACOM's).105

17



MACOM commanders, as HCA's, are the lowest level at which a
commander has contracting authority by virtue of holding a
command position. Commanders at MACOM or higher levels
typically do not exercise their contracting authority personally,
but through a Principle Assistant Responsible for Contracting, or
PARC. 106

Contracting authority is delegated directly to individual
contracting officers in subordinate commands, not commanders.
The instrument used to delegate such authority is called a
"Certificate of Appointment," or "warrant." A warrant is issued
by the PARC,10? and establishes the limits of a contracting
officer's authority to enter into contracts. The contracting
officer's authority may be limited as to the dollar value of
individual contracts, type of contract, or any other limitations
specifically indicated on the warrant.10S

If a contracting officer exceeds the limits of his warrant,
0... the action he has taken is invalid, unless ratified by a

contracting officer with sufficient authority to do so.
This limitation of contracting authority solely to duly

appointed contracting officers is not a recent development
resulting from concerns over extraordinarily expensive hammers
and toilet seats. The Supreme Court has held that the U.S. is
not bound by unauthorized contractual actions since 1868,109
when it refused to require payment of a commercial draft that
had been guaranteed by the Secretary of War.

This limitation on contracting authority is not limited to the
armed forces. The principal case concerning "actual" as opposed
to "apparent" contracting authority involved the Federal Crop
Insurance Corporation.1 10 Other unauthorized contractual
actions have been attempted, without success, by officials
ranging from the Deputy Assistant Secretary of Labor for Labor
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•Relations 1 11 to the chief administrator of the National Capital
Sesquicentennial Commission.112

The important thing to remember is that, absent a
warrant, no authority exists to enter into a contract, and,
without a contract, no authority exists to expend U.S. funds for
goods and services.

b. Unauthorized commitments -- ratification or personal
liability

When a contract is made, or an attempt is made to
contract, without actual contracting authority, the government
may choose to be bound by the contract. This is done by
"ratification." The essence of ratification is the approval, by an
individual with the requisite authority to do so, of a contract
that is invalid solely because the person who made it lacked the
authority to do so on behalf of the government.11 3

The military rules for ratification of "unauthorized
commitments" are set forth in the Defense Federal Acquisition
Regulation Supplement (DFARS) section 1.670. The prerequisites
for ratification are

(1) that some benefit to the government must have resulted
from the unauthorized commitment (goods or services must have
actually been accepted by the government);

(2) that the ratifying official has the authority to approve
such contracts and had the authority to do so at the time the
commitment was made;

(3) that the contract would otherwise have been proper,
if it had been made by someone with the authority to make it;

(4) that a contracting officer determine that the price is
fair and reasonable, and recommend payment;
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(5) that legal counsel agree with the contracting officer's
recommendation to pay for the commitment;

(6) that funds were available at the time of the
commitment and are still available; and

(7) that any additional regulations or procedures for
ratification which are required by subordinate agencies (i.e.,
Army, Navy, etc.) are also followed.1 14

If the government, acting through the contracting officer,
legal counsel and ratifying official, decides not to ratify the
commitment in issue, the individuml who made the contract may
be personally liable for payment of the obligation incurred.113
This principle dates to 1855, when the U.S. Attorney General
opined that an individual who, without the authority to do so,
attempts to obligate the government to a contract, may be
personally responsible for any obligation incurred.1 16 Although
unauthorized commitments made in good faith are usually
ratified, personal liability is a real possibility. The contracting
officers on Grenada did refuse to ratify some commitments
(primarily contracts for souvenir T-shirts allegedly purchased as
PT uniforms).117

B. Fiscal Law Limits on Governmet Contrating

Although a contracting officer may possess the authority to
enter into a contract, a contract may not be made unless
government funds are available to pay for it. These funds must
be appropriated by Congress, or, as the Constitution states: "No
money shall be drawn from the Treasury, but in Consequence of
Appropriations made by Law."1 18
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1. The "anti-deficiency act"

It is a criminal act to enter into or authorize government
contracts in the absence of government funds to pay for such
contracts. Known informally as a violation of the "anti-
deficiency act," a knowing and willful violation of 31 U.S.C. §
1341(a) (or of 31 U.S.C. §§ 1342 or 1517(a)) is punishable by a
fine of up to $5000, 2 years in prison, or both.1 19

An exception worth noting at this point may be relevant to
contingency contracting. The Army, Navy, and Air Force may
spend money not yet appropriated to purchase needed clothing,
subsistence, forage, fuel, quarters, transportation, or medical and
hospital supplies.120 This exception is used primarily to sustain
the armed forces during funding gaps which occur at the end of
the fiscal year. It must not be construed as blanket authority to
disregard funding limits when purchasing listed items.121

2. The Purpose Statute

It is not legally sufficient that DOD, or the Army, or an
individual command has government funds available. The "right
kind of money" must be available to purchase the desired goods
and services. The source of this requirement is the "purpose
statute," 31 U.S.C. § 1301(a), which states: "Appropriations
shall be applied only to the objects for which the appropriations
were made except as otherwise provided by law."

How may a commander or contracting officer determine
whether suitable funds are available? At times this is a
relatively easy process. If an item or project is specifically
mentioned in an appropriations bill, it is clearly permissible to
spend the funds so appropriated for such an item or project. A
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purpose for which certain funds were appropriated may also be
specifically mentioned in the legislative history.

Those situations, however, will rarely arise in contingency
contracting. Items purchased on the local economy in the early
stages of a deployment will rarely, if ever, appear as line items
in an appropriations bill or be referenced in congressional
hearings. 12 2 An exception of limited applicability, howevcr, is
that expenses of occupation administration are permanently
authorized to be paid from Department of Defense
appropriations.1 23

The General Accounting Office (GAO) has developed rules
to judge the propriety of expenditures for items not specifically
mentioned in appropriations. The item must be reasonably
needed to accomplish an authorized purpose,124 not otherwise
prohibited by law,125 and not provided for in another, more
specific appropriation.1 2 6

Agencies have some discretion to determine those items
reasonably necessary to accomplish their assigned and funded
missions. For example, the Comptroller General approved the
purchase of calendars with funds which were appropriated for
chaplains' activities because those calendars were overprinted
with chapel schedules.127 Discretion is broadest when new
duties are assigned after appropriations were made.120

This discretion is limited, however, by other provisions of
law. Outright prohibitions or restrictions on spending money for
particular items are obvious limitations. Some of these
restrictions are general and permanent in nature. An example
is the "bona fide needs statute,"1 29 which requires spending a
fiscal year's money only for a fiscal year's needs. Other
restrictions are quite specific and are often contained in annual
appropriations bills. Examples range from the prohibition of the
use of Department of Defense funds for the Nicaraguan Contra

22



rebels130 to the requirement that beer and wine for Department
of Defense nonappropriated fund activities be purchased within
the state where the installation is located.1 31

Unfortunately, short of deploying with a copy of the U.S.
Code and a copy of the latest appropriations act, a commander
or contracting officer can do little to be sure of avoiding all
funding prohibitions. This is particularly true of officers who
hold procurement as an alternate specialty, who are not in a
procurement position, and who may be deployed on very short
notice.1 32

That requirement of the "purpose test" that prohibits
expending funds for items provided for in a more specific
appropriation may also prove troublesome to unwary contracting
officers.133 Even if funds appropriated specifically for certain
items are exhausted, the use of a more general appropriation,
otherwise available for the purchase of such items, is
prohibited.1 34

There are no criminal penalties for violating the "purpose
statute." However, violations of the purpose statute may lead to
violations of other fiscal laws that do carry criminal penalties.135

The remedy for a violation of the purpose statute is the
"deobligation" (return) of the funds that should not have been
obligated and the obligation/expenditure of the funds that should
have been utilized originally. By the time the error is corrected,
however, sufficient money may not be available in the proper
fund. If this is the case, a correction of the violation of the
purpose statute will result in a violation of the anti-deficiency
act.
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3. Prohibition against augmentation

A corollary to the purpose statute's prohibition against
obtaining funds from other appropriations is the prohibition,
found in 31 U.S.C. § 3302, against obtaining funds from outside
sources. The relevant portion is subparagraph (b):

Except as provided in section 3718(b) of this title, an
official or agent of the Government receiving money
for the Government from any source shall deposit the
money in the Treasury as soon as practicable without
deduction for any charge or claim. 136

Certain statutory exceptions to this augmentation
prohibition are relevant to contingency contracting. 10 U.S.C. S
2211 provides that any reimbursements received from members
of the United Nations for certain expenses of joint exercises may
be credited to DOD instead of being deposited in the Treasury.
22 U.S.C. § 1754 provides that proceeds of certain sales under
the Mutual Security Act of 1951 may be used for enumerated
purposes. Two of these purposes are the "purchase of goods or
services in friendly nations"1 37 and the "purchasing [of] materials
for United States stockpiles."lS8 The procedural aspects of
utilizing such funds are beyond the scope of this thesis. A
determination as to the availability of such funds must be made
in coordination with the servicing comptroller.

Perhaps the most significant consequence, for purposes of
this thesis, of the prohibition on augmentation is that it
eliminates the availability of "contribution" under the law of war
as a source of funding for occupation expenses.139 Any
contribution collected would become the property of the United
States, not the Army, or the command occupying the territory.
In the absence of any specific statutory authority to retain the
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funds for local use, 31 U.S.C. § 3302 requires the immediate
deposit of such funds in the Treasury. Permanent authority
exists to pay for "expenses in connection with administration of
occupied areas;" however, such expenses must be met out of
Department of Defense appropriations, not general Treasury
funds.140 Thus, although contribution can be collected only for
the use of the occupying force, once collected, such money must
be deposited immediately in the Treasury, thus depriving the
occupying force of the use of such funds.

4. Prohibition against advanced payments

A funding restriction which can cause particular difficulty
for contingency contracting is contained in 31 U.S.C. § 3324.
This provision forbids payment in excess of the value of goods
already delivered, or services already performed. In other
words, no advance payments may be made. This concept runs
counter to normal business practice in many parts of the world
where contingency contracting is likely to occur.141 There are
some exceptions which may prove to be invaluable, however. 10
U.S.C. § 2396 allows advance payments to be made in order to
comply with foreign laws or regulations and advance payments
of rent to be paid for a period dictated by "local custom." Where
advance payments for items other than rent are dictated only by
custom, however, the problem remains.

5. "Doing Good" is no defense

Commanders and contracting officers involved in contingency
contracting should be aware that good intentions, and even good
results, will not serve as a defense to violations of fiscal law.
During a recent exercise in Honduras, funds appropriated for the
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day to day operation of the Army (OMA funds) were used,
among other things, to provide medical and veterinary services
to civilians. This was not "a bad thing to do," as it surely
contributed to local acceptance of the Army presence in the
area. Nevertheless, the Comptroller General determined that
such services should have been provided from Agency for
International Development funds, not Army funds. The GAO
decision directed that accounting corrections be made and that if
these corrections resulted in a violation of the Anti-deficiency
Act, the Army file the required report of an Anti-deficiency act
violation with Congress.' 42 Such stringent application of fiscal
law is not novel. In 1868 the Secretary of War purported to
guarantee the credit of a contractor in order to get much-
needed supplies to starving soldiers in Utah. The U.S. Supreme
Court found the Secretary had exceeded his authority and

4. invalidated the instruments of that transaction.1 43

6. Prospects for change

In the current political climate, any wholesale relaxation of
fiscal law restrictions on the Department of Defense is unlikely.
The memories of outrageously expensive toilet seats and stool
caps do not engender a great amount of trust in the military
contracting system. Additionally, a recent Newsweek poll
reported that 43% of those polled favored "major cuts in defense
spending" as the principal approach toward reducing the federal
budget deficit.144 Even in the event of declared war, statutory
and regulatory relief has not always been prompt. In World War
II, restrictions were substantially relaxed for overseas
commanders, but not until 1944, literally years after the U.S.
declaration of a state of war.145
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On the other hand, Congress has been willing to grant
relief in specific, limited problem areas. One of the most notable
examples is Congressional reaction to the GAO opinion (on
spending in Honduras) referenced earlier. 146 Less than four
months after the Comptroller General determined that the
Department of Defense required specific statutory authority to
provide humanitarian aid and civic assistance in the context of
overseas operations, such statutory authority was provided. The
Stevens Amendment to the 1985 Department of Defense
Appropriations Act authorized DOD to utilize Operation and
Maintenance funds to pay for "incidental" humanitarian
assistance and civic action undertaken in the context of JCS
coordinated or directed exercises.1 47 The Fiscal Year 1987
Department of Defense Authorization Act added a new chapter,
Humanitarian and Civic Assistance Provided in Conjunction with
Military Operations, to Title 10 of the United States Code. This
authorizes DOD to provide humanitarian and civic assistance
during authorized overseas operations and to fund such
assistance from funds specifically appropriated for that
purpose.' 40 This chapter also provides to DOD the authority to
spend Operation and Maintenance funds for "minimal"
humanitarian and civic assistance undertaken during overseas
operations.1 49

Another example of Congressional willingness to correct
specific fiscal law problems is that body's grant of authority to
DOD to reallocate funds to avoid anti-deficiency act violations
caused solely by currency fluctuations.' 50

It is clear that commanders and contracting officers
involved in overseas deployments must comply with all normal
fiscal law rules. When specific problem areas are identified,
however, these issues should be surfaced and corrective
legislative action taken.
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C. Additional restrictions on sp-cific tb=es of acquisition

In addition to those restrictions pertaining to all contract
actions, there exist numerous restrictions applicable to specific
types of contracts. It is beyond the scope of this thesis to focus
in detail on real estate acquisition or the intricacies of the
Federal Acquisition Regulation (FAR). Sufficient information will
be provided, however, to point out the problems involved and to
identify sources that will provide guidance and further
information.

1. Real estate

Responsibility for real estate transactions rests with the
Corps of Engineers (COE).M%1 This issue may not initially appear
to be related to contingency contracting. Rarely, if ever, will
armed forces buy real estate or establish long-term leases in the
early stages of a combat deployment. Short-term contracts for
hotels and furnished rooms are considered service contracts, and
therefore may be handled by non-COE contracting officers.

Only COE may negotiate retroactive leases, however.152

Thus, if soldiers are sheltered in homes, hovels or hotels without
a formal contract, owners of these facilities may not be paid rent
until a COE team arrives on the scene.153 In Grenada, while the
contracting officers arrived in the early days of November,15 4

the District Engineer Contracting Office team from Mobile,
Albam was not on site until 21 November 1983.135 Between
21 and 28 November, the team negotiated and executed 24
leases, and ratified a number of "leases" made by purchasing
agents. A second trip to Grenada on 12 December 1983 was
needed to clear up 13 additional leases.156
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2. Purchases over $25,000

The requirements of the Federal Acquisition Regulation
(FAR), Defense FAR Supplement (DFARS), and Army FAR
Supplement (AFARS) are not suspended for contingency
contracting.15? These regulations are lengthy and filled with
complex and time-consuming requirements, particularly with
respect to purchases over $25,000.13S

a. Competition in Contracting Act

Much of the complexity of these regulations flows from the
competition requirements of the Competition in Contracting Act of
1984 (CICA).159 The purpose of competition is more than
ensuring that the government "gets a good deal.' The "full and
open competition" required by CICA mandates also that all
responsibld6 0 contractors must be given a fair chance to
compete for a contract. 161 The minimum requirements of full
and open competition are to have specifications that are not
unduly restrictive,162 to provide adequate notice of the proposed
contract,163 to allow a minimum of 30 days for potential
contractors to prepare their offers, and to evaluate those offers
fairly.16

This full and open competition is to be achieved through
contracting using competitive procedures, the most important of
which are sealed biddingI65 and competitive proposals.166

b. Choice of Sealed Bidding or other Competitive Procedures

Sealed bidding must be used if four criteria are present
and may not be used if any of these criteria are absent:
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(1) sufficient time must be available to complete the sealed
bidding process (as will be discussed, the time required can be
substantial);

(2) price will be the determining factor in selecting a
contractor;

(3) discussions with the bidders are not needed; and
(4) the contracting officer reasonably expects to receive

more than one bid.16 '
If a contracting officer choses not to use sealed bidding, he

or she must document the reasons as to why this process is not
appropriate. 160

c. Sealed Bidding

The solicitation for offers from potential contractors under
sealed bidding procedures is called an Invitation for Bids (IFB).
The rules for this method of procurement are contained in part
14 of the FAR.169

Publicaion aur•et

At least 15 days prior to issuing an IFB, the proposed
procurement must be publicized in the Commerce Business Daily
(CBD). 170 Individuals interested in contracting to provide the
government particular goods or services may inspect the
appropriate classification in the CBD to determine which
government agencies are currently looking for that particular
product or service. A notice must also be placed on the public
bulletin board of a contracting office planning to contract for
goods or services, in order that local contractors might be
advised of business opportunities. 17 1
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IFB's must be sent to those who request them (for

example, after seeing the CBD notice)172 and to bidders on a
"bidder's list' comprised of prior bidders for similar items and
others who have asked to be included on the list.1?3

Contents Of an IFB

The IFB contains specifications for the desired item and
applicable contract and solicitation clauses. Even a relatively
simple IFB can consist of 30 to 40 pages, even though many or
most required clauses are incorporated by reference to the FAR
or a Supplement. The bid schedule lists the items desired, with
a space or spaces for the bidder to fill in the price at which he
will sell the item. The bidder then returns the completed bid
schedule and a completed copy of the 'representations" portion of
the IFB. This is a multi-page section in which the bidder
provides information, for example, as to whether it is a
corporation or sole proprietor. The bidder must state that it is
not prohibited from contracting with the government (not
"debarred' or suspended), that it is or is not a small business, is
or is not on the Environmental Protection Agency's list of
polluters, and provide various other items of information which
the government may use to foster socioeconomic policies through
government contracting.

A rdng t&-he contract -- 5seaed bidding_ rnocd.

The IFB will specify a date and time for the opening of
bids, and any bid not received on time may not be considered. 174

When the specified time arrives, the contracting officer opens the
bids and determines which offers the lowest price. The bidder
submitting this bid is the 'apparent low bidder'; however, prior
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to awarding the contract, the contracting officer must make
additional determinations. The apparent low bidder will become
the contractor only if it is "responsible" and its bid is
"responsive."

Responsibility, in a potential contractor, is a question of the
contractor's ability to perform the contract. Does it have enough
financial backing? Does it have any experience in the area?
Does it have the facilities and equipment? Before awarding the
contract, the contracting officer must decide that the potential
contractor is responsible.17l

Responsiveness must also be considered. To be accepted,
bids must not attempt to modify the IFB in regard to price,
quantity, quality or delivery.176 Any bid which modifies these
items, or is ambiguous as to whether the bidder actually agrees
to meet the government's requirements, is nonresponsive. A
nonresponsive bid may not be accepted, even if it would be to
the government's advantage to do so.177

The responsive and responsible bidder offering the lowest
price will be awarded the contract.

d. Competitive proDpsls

The other principal method of competitive procedures is
competitive proposals, also known as "negotiation." The rules for
this method of procurement are contained in FAR Part 15.
Negotiated procurements have the same publicity requirements
applicable to sealed bidding.1?' Two types of solicitations are
used in negotiated contracting, Request for Proposals (RFP) and
Request for Quotations (RFQ). Since RFQ's are principally used
under small purchase procedures, they will be discussed in a
later section.
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Con/en/s of an RFP

A request for proposals will contain applicable contract
and solicitation clauses1 79 and a description of the product or
service desired. This description is not like an IFB specification
which bidders must agree to meet exactly, without any
variations or ambiguities, or else have their bids rejected as
"nonresponsive." Instead, potential contractors, or "offerors," in
negotiated procurements will offer detailed proposals indicating
the manner in which they will be able to better satisfy the
government's requirements. Moreover, unlike the IFB, price is
not the deciding factor and might not be the primary
consideration. Accordingly, the most important portion of the
RFP is the statement of "evaluation criteria." This advises
offerors of the manner in which the government will decide
between competing proposals. Thus, the evaluation criteria
detail not only what factors are important, but also the relative
importance of these factors. These criteria may set forth any
conditions rationally related to the government's needs, but may
not be unduly restrictive.18 0 For example, proficiency in Spanish
and prior experience as a translator may be more important
than price in selecting a Spanish-language interpreter.

A iardznty the cont-wct -- coWMptItlve pL.22 sv- PM=f

The contract is to be awarded to the offeror whose
proposal best satisfies the evaluation criteria. At times, it is
possible to award the contract on the basis of the initial
proposals, if these proposals meet the government's minimum
needs and the prices are fair and reasonable.161 Frequently,
however, the contracting officer must conduct discussions with
offerors in order to obtain the desired goods or services. These
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discussions clarify ambiguities in a proposal, resolve any
questions of responsibility, or correct "deficiencies." Deficiencies
are differences between the proposal and the government
requirement or a price that is out of line with the government's
estimate or the other bids. For example, a contract to provide
hotel rooms for 30 people may specify fifteen double rooms with
bath, located in a single building. One offeror may quote a good
price for housing 30 people, but be ambiguous as to whether
that price is for 15 double rooms or for 8 four-person rooms.
Another may clearly offer 15 double rooms, but with shared
shower facilities. A third offeror may propose 15 double rooms
with private baths, but located in 3 different hotels. The
contracting officer would hold discussions with the first offeror
to clarify the number of rooms offered, with the second to
determine whether he has any rooms that do have private
showers, and with the third to determine if he could reallocate
room assignments to get everyone in one building.

If discussions are held with any offeror, they must be held
with all offerors who have a reasonable chance of being
awarded the contract. 18 2 In the example above, the contracting
officer may not call the first offeror to "see if they really meant
15 rooms" unless he also provides the other offerors with a
chance to revise their proposals. If the contracting officer
modifies or supplements any of the evaluation criteria (e.g.,
decides that four people could share a room) he must give notice
of that change to all offerors with a reasonable chance of
receiving the award.183

After discussions, a date is set for submission of best and
final offers (BAFO's). Any late BAFO's may not be considered.
The offeror whose timely BAFO best meets the government's
needs is to be awarded the contract.TM
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e. Specifications may not be "unduly restrictive"

In all types of competitive procedures, the government's
specifications or evaluation criteria must not be unduly
restrictive. "IBM-compatible" computers may be required if such
compatibility is essential for use with existing equipment.
However, a requirement for IBM computers may not be made by
either specifying this brand name or an unneeded feature found
only on IBM computers.1l'

f. Exceptions to Comnetition Requiremnents

Sealed bidding is unlikely to ever be used in a contingency
setting. It simply takes too much time to prepare detailed
specifications, publicize the IFB, and provide contractors with
time to examine the specifications and prepare a bid.l* 6 As the
use of competitive proposals is required when time is too short
for sealed bidding?8 7 contingency contracts will thus almost
always be negotiated contracts. However, meeting even the
requirements of competitive proposals may be impracticable
during deployments to areas other than those with an
established procurement base, such as that found in Europe and
Korea. 18 For an example of the lead time involved, the 193d
Infantry Brigade (Panama) contracting office requires four
months lead time before an exercise for all requests for
commercial contracts over $25,000.189

Exceptions to CICA's competition requirements are
permitted under strictly limited circumstances listed in the
statute and FAR 6.302. Three of those exceptions are relevant
to a discussion of contingency contracting: exception (2) for
unusual and compelling urgency, exception (4) for international
agreements, and exception (6) for national security.1 90
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Qc) The head of an agency may use procedures
other than competitive procedures only when -

(2) The agency's need for the property or
services is of such an unusual and compelling
urgency that the United States would be seriously
injured unless the agency is permitted to limit the
number of sources from which it solicits bids or
proposals;1 91

The "unusual and compelling urgency" provision will be the
most utilized exception in contingency contracting. DFARS allows
use of this exception if the purchase request has a very high
priority, defined as Uniform Material Movement and Issue
Priority System (UMMIPS) categories 01 through 04.192 To

0 avoid wholesale abuse of the UMMIPS system, however, such
purchase requests must be approved prior to submission to the
contracting officer.193 The draft DA Pamphlet on Contingency
Contracting recommends that logistics staff officers (G-4 or S-4)
validate these purchase requests.194

This exception may not be used if the "urgency" is the
result of a failure to plan ahead.l95 However, for urgent
requirements that surface because of a sudden deployment, it
provides an escape from strict compliance with the normal time-
consuming competition requirements. It is also the only exception
to the competition requirement that does not require advance
Justification and Approval (J&A).19 6 This can be a very
significant saving of time, particularly if contract messages to the
appropriate approval levels are receiving a low priority.1 9?
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IntcfhtIonal Am-efen t

(c) The head of an agency may use procedures
other than competitive procedures only when -

(4) the terms of an international
agreement or treaty between the United States
Government and a foreign government or
international organization, or the written directions
of a foreign government reimbursing the executive
agency for the cost of the procurement of the
property or services for such government, have the
effect of requiring the use of procedures other than
competitive procedures;,198

This provision is unlikely to be useful in many contingency
situations outside Europe and Korea. Only if a Status of Forces
Agreement or treaty exists prior to deployment, and it specifies
use of a source which is still available under the contingency
conditions, will this be of any benefit.

MationL Secu

(c) The head of an agency may use procedures
other than competitive procedures only when -

(6) the. disclosure of the executive
agency's needs would compromise the national
security unless the agency is permitted to limit the
number of sources from which it solicits bids or
proposals; 199

This exception provides for contracting without the normal
competition (especially publication) requirements when it is
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necessary to keep the contracting action confidential (e.g., in
preparation for a surprise deployment). The designation of the
purchase as "classified,' or the purchase of a classified item is
not in itself sufficient justification to use this provisiorL200

g. Justifications and Approvals (J&A)

In order to use any of the competition requirements
exceptions, the contracting officer must offer a written
justification and have it approved at an appropriate level (levels
of approval are discussed in the next section). J&AXs based on
exception (2), unusual and compelling urgency, may be submitted
after the fact, but they are still required.2Ol

The contracting officer's justification must include
(1) a description of the item or service required,
(2) identification of the relevant statutory exception (e.g.,

"10 US.C. § 2304(c)(6)"), and the reasons for using it,
(3) a determination that the anticipated price will be fair

and reasonable (often difficult in a contingency situation),202

(4) a description of any market survey done (to locate
sources or determine prices) or an explanation of why none was
conducted,

(5) a list of sources, if any, that showed an interest, in
writing, in competing for the contract, and

(6) a statement of how the agency can, if possible, avoid
using noncompetitive procedures the next time it needs the same
item or service. 203

The process is obviously designed to discourage
unnecessary use of exceptions to the competition requirement.
However, such a process also makes legitimate use more difficult
for the deployed contracting officer.
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The amount of the proposed contract is the factor utilized
in determining who may approve the justification for limiting
competition. Up to and including $100,000, approval may be
given 'at a level above the contracting officer.' Over $100,000,
but not one million dollars, the approval must be provided by a
Competition Advocate. When higher dollar amounts are
involved, approval must be granted at HCA (e.g., MACOM) level
or higher.2 "4 In the case of deployed contracting officers, even
the level above the contracting officer* may well be in the
United States. This may result all exceptions requiring approvals
in advance (everything other than exception (2)) being
unworkable if communication proves to be difficult

h. Maximum practicable compeition.

Even when an exception is approved, a contracting officer
must still obtain as much competition as is 'practicable in the
circumstances.'2 05 Very little guidance exists as to the meaning
of the requirement Small purchase procedures call for
competition to the "maximum extent practicable,"2 06 and the FAR
indicates that standard is generally satisfied by verbal price
quotes from 3 or more vendors.207 That guidance, however, is
much more applicable to the small purchase specialist in CONUS
who has available to him a good telephone system and the
"yellow pages.' The competition required to be obtained by a
deployed contracting officer will depend on the facilities and
information actually available. At a minimum, however, a
contracting officer aware of two equally willing and qualified
sources may not arbitrarily exclude one. In other words, even
when possessed of a J&A permitting noncompetitive procurement,
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a contracting officer must still "play fair" with potential

contractors.

i. Oral solicitations

A solicitation need not be written when a contracting
officer is making a small purchase (discussed later), purchasing
perishables, or is acting in an emergency.208 A high UMMIPS
priorit3O 9 does not, standing alone, constitute an emergency.210
The contracting officer must still document the file in order to
show why an oral solicitation was used and list the sources
contacted (including name, date and time, and price quoted).211

Once a contractor is selected, the oral agreement must be
expeditiously reduced to a written contracL Any delay in doing
so must be explained in the contract file.212 Unjustified delay
tends to make the original "emergency" suspect

I. Deviations from Acquisition Regulations,

The FAR also contains provisions concerning "deviations"

from its rules. These appear in FAR Subpart 1.4. Innovation is
encouraged in section 1.402, "Policy,' which states that
".development and testing of new techniques ... should not be
stifled simply because such action would require a FAR
deviation." Despite these encouraging words, however, the
actual process is daunting. Even if the deviation affects just one
contract, it must be approved by an agency head (e.g., the
Secretary of the Army) or his designee.213 If the deviation is
from a rule contained only in the AFARS, and not in the DFARS
or FAR, an HCA or PARC is authorized to approve deviations
from that rule.214
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Deviations which affect more than one contract are called
"class deviations." Class deviations from the FAR for DOD
actions must receive advance approval from the Deputy
Undersecretary of Defense, Research and Engineering
(Acquisition Management), and a copy must be furnished to the
FAR Secretariat.21 Class deviations from DFARS must be
approved in advance by the Assistant Secretary of Defense
(Acquisition and Logistics) or by unanimous agreement of the
members of the DAR Council. 216 AFARS class deviations require
advance approval by the Director of Contracting at Department
of the Army level.217 If an agency expects a class deviation to
be required permanently, the agency is expected to propose a
FAR revision. 210 Permanent FAR revisions must be approved by
the FAR council, and this will very likely require an extended
period of time.

This is not to say that deviations will never be a factor in
contingency contracting. One exception to the requirement for
prior approval which may be applicable to contingency
contracting is found in FAR 1.405, which authorizes deviation
from the FAR when required to comply with treaties or
executive agreements. 219 Decisions regarding any other
deviations necessary should be made, and deviations requested,
well in advance of actual deployment. Moreover, it should be
noted that, as class deviations generally expire after two
years,220 deviations obtained well in advance of deployment may
expire before they are requirec. Accordingly, those deviations
expected to be required in deployment situations should either be
recommended as permanent revisions to the FAR or prepared
and held for submission to the appropriate authority when this
necessity arises.221
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3. Small purchases

The requirements of acquisition regulations are
substantially relaxed for purchases up to and including $25,000.
Congress has recognized that the complexity involved in
complying with the full range of procurement rules would be
impractical in the case of small purchases. In order to lessen
the burden for both contracting agencies and contractors,
Congress mandated use of simplified procedures for *small
purchases" (defined as $25,000 or less) of property or
services.222 To avoid opening an obvious loophole, however,
Congress has also specified that purchases may not be artificially
split into several smaller purchases in order to qualify for the
simplified procedures.223

Competition is still required, but only to "the maximum
extent practicable.'224 In practice, this is far less than the "full
and open competition' required for large purchases. For
example, small purchases need not be synopsized in the
Commerce Business Daily.Z22 Notice of purchases between $5000
and $25,000 must be posted in a public place at the contracting
office for 10 days, but the purchase need not be delayed to allow
for this period of time. 2 26 Obtaining verbal or telephonic price
quotes from 3 or more vendors is generally considered sufficient
competition for a small purchase.2 ?

Purchases under $1000 may be made without obtaining
any competitive price quotes, if the contracting officer is able to
determine that the price quoted is reasonable.228 Making a
determination concerning "reasonableness" may well be a difficult
task for contracting officers deployed to unfamiliar areas.
Sources which have helped exercise contracting officers
ascertain fair local prices include local Corps of Engineers
personnel, the local U.S. Military Assistance Group, or the U.S.
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Embassy contracting office.229 One or more of these sources, if
available, should prove to be of great assistance during
deployment situations.

Price information may be requested from vendors orally or
by using DD Form 1155, Order for Supplies or Services/Request
for Quotations. 23 0 Prices quoted are not to be considered
"offers." That is, the government may not form a binding
contract by making an order at the quoted price. Instead, the
government's order to the vendor becomes an offer to buy at
that price, which the vendor accepts by so notifying the
government or by delivering the items requested. 2$1 Thus, as
the government's order is only an offer, it may be withdrawn or
changed unilaterally by the government at any time prior to the
contractor accepting the order.232

a. Procedures for Small Purche

There are three principal types of simplified small
purchase procedures. Blanket purchase agreements, imprest
funds, and purchase orders.

Blanket p&= •rent

A blanket purchase agreement (BPA) is the government-
contracting equivalent of a charge account. It is an agreement
by the vendor to provide items from a broad class, such as
"hardware," at a price at least as low as the price provided the
vendor's most favored customer for comparable orders.
Authorized purchasers, and the dollar limit for each, will be
listed in the agreement. The authorized purchasers are
appointed by the contracting officer.233
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e A BPA may be used to avoid issuing numerous purchase
documents for repetitive small purchases from a single supplier.
It does not waive the small purchase competition requirements,
and purchases should not be made against a BPA without
examining competing prices. The BPA is designed for use in
those situations in which past experience has shown that a
supplier is dependable and has consistently offered a lower price.
More than one BPA may be established for a class of items if
experience has shown that more than one supplier is dependable
and has low prices. 234 The lack of past experience will make
BPA's difficult to utilize in the early stages of a deployment,
unless historical data associated with prior deployments to the
area is available.2S3

An imprest fund is the government-contracting equivalent
of a "petty cash" fund. The rules for imprest funds are set forth
in subparts 13.4 of the FAR and its Supplements and in Army
Regulation 37-103-1.236 An "imprest fund cashier," who may be
appointed by the local commander, may pay up to $500 for small
purchases. 237 Combined with ordering officers236 appointed
under AFARS 1.698 to make such small purchases, this can be a
"force multiplier" for contracting officers. Accordingly, items
costing under $500 required by isolated units may be ordered
and paid for locally without the involvement of the contracting
office or the finance office.

Detailed instructions for operation of an imprest fund are
contained in DFARS 13.405, "Procedures," and in a Contingency
Contracting pamphlet currently in draft form.239

A significant limitation on the use of imprest funds is that,
regardless of the shortage of personnel, the same individual may

44



not serve as both the imprest fund cashier and ordering
officer.240 The opportunity for fraud is simply considered to be
too great.

Purc~has Order

Two forms of purchase orders are available for use. DD
Form 1155, Order for Supplies or Services/Request for
Quotations, is used within DOD for purchases involving an
amount of money within the small purchase limit ($25,000).
Standard Form 44, Purchase Order - Invoice - Voucher
(SF44), 241 is limited to use for purchases up to $2500.242 Copies
of these forms are contained in Appendix A.

DD Form 1155

The DD Form 1155 and its companion form, DD Form
1155r-I, Reverse of Order for Supplies or Services/Request for
Quotations - Foreign,34 $ provide a convenient means by which to
prepare small purchase contracts. Almost all required clauses
are printed on the form, which may be completed by hand."4
The form can be used to make the order, record the delivery,
and serve as the public voucher to authorize payment.24 5
Detailed instructions for completing DD Form 1155 are contained
at DFARS 13.505-70, and additional instructions specifically
tailored to deployment conditions are contained in the draft
Contingency Contracting pamphlet.24 6 DD Forms 1155 were used
extensively in Grenada.247

Sh/advd Form 44 (SF 44)

The FAR describes the SF 44 as
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a pocket-sized purchase order designed primarily for
on-the-spot over-the-counter purchases of supplies
and nonpersonal services while away from the
purchasing office or at isolated activities. It is a
multipurpose form that can be used as a purchase
order, receiving report, invoice, and public
voucher. 246

The SF 44 differs from DD Form 1155 in that it includes
instructions concerning its use, rather than incorporating specific
contract clauses. It allows ordering officers at isolated locations
to make one-time, over-the-counter purchases of goods and
services that are immediately available. As the funding limit for
use of the SF 44 is five times that amount authorized for imprest
fund purchases, use of the SF 44 greatly expands the number of
purchases for which ordering officers can be used.

b. Ordering Officers

Given the limited number of deployable contracting
officers,2 9 the ability to use ordering officers is crucial.
Ordering officers may be appointed to perform several
functions,2 30 however, the most useful of these functions in
contingency contracting will be that of making purchases using
imprest funds or SFs 44. Ordering officers may be appointed by
the same officials who appoint contracting officers, and by chiefs
of contracting offices, if these individuals are delegated such
authority by the HC.251

Contracting officers in Grenada found ordering officers to
be so indispensable that they appointed such officers despite
their lack of authority to make such appointments.232 Given the
likelihood of poor communications to CONUS in the early stages
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6f a deployment,25 3 the authority to appoint ordering officers
should be routinely delegated to deployment contracting
officers.2 34

c. Staying within the small purchase limits

Small purchase procedures are much simpler than
"normal" contracting procedures. Accordingly, such procedures
should be used to the fullest extent possible in contingency
contracting. Simplified procedures both speed up the process and
lessen the workload for scarce contracting personnel.
Consequently, a contingency contracting officer should be fairly
aggressive in seeking ways to structure transactions in such
ways as to stay within the small purchase dollar limits. Note,
however, that this must not include splitting larger transactions
into $25,000 increments. Such transaction splitting is specifically
prohibited by statute.255

There are, nevertheless, perfectly legitimate ways to
achieve maximum use of small purchase procedures. At the risk
of stating the obvious, it should be noted that renting is generally
cheaper than buying. Even in Grenada, three commercial
rental car companies were available to lease vehicles. 256

A less obvious use of small purchase procedures is
contracting for small amounts during the period it takes to
arrange the large purchase. Even when possessed of approved
exceptions from normal competition requirements, it still requires
time to arrange large purchases. The contractor will necessarily
require some time to react to requests, and ship the desired
items. In Grenada, a contract for petroleum, oil and lubricants
(POL) was negotiated quickly and awarded to Texaco
International, with invoices sent directly to Ft. Bragg. During
that period of time between deployment to Grenada and the
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beginning of actual deliveries by Texaco, however, POL was
purchased from local gas stations through the use of SFs 44.257

IV. RECOMMENDATIONS TO COMMANDERS AND THEIR
IEGAL ADVISORS

There are planning steps which commanders can take to
make maximum use of contingency contracting under existing
laws and regulations. Before turning to a discussion of those
steps, however, a more explicit discussion of the reasons for
choosing contracting over seizure or requisition is appropriate.

A. Plan to Avoid Seizure and -Requi•ition

Commanders should avoid use of seizure and requisition to
the fullest extent possible. Use of captured enemy property does
not pose a problem; however, forcible acquisition of private
property will very likely have a negative impact on the given
mission. An issue of the Marine Corps Development and
Education Commancs QOrdion- al Overview which was devoted
to the Grenada operation states succinctly:

If the civilians in the area are friendly, they may
begin to feel differently if you take their car or truck
at gunpoint. It doesn't hurt to ask. Of course, any
enemy military transport is "fair game."25 '

The Marines attribute part of their success in Grenada to
civilian assistance and view this assistance as resulting, at least
in part, from their respect for private property.25 9

Early on in American history, George Washington also dealt
with the sensitive issue of the requisition of private property,
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and expressed. in his military journal, the disadvantages of
utilizing "military impress":

Instead of having magazines filled with provisions,
we have a scanty pittance scattered here and there
in the different States. Instead of having our
arsenals well supplied with military stores, they are
poorly provided, and the-workmen all leaving
them.... Instead of having a regular system of
transportation upon credit, or funds in the
quartermaster's hands* to defray the contingent
expenses of it, we have neither the one nor the
other; and all that business, or a great part of it,
being done by military impress, we are daily and
hourly oppressing the people -- souring their
tempers and alienating their affection. 60

1. Seizure or requisition is particularly unsuited to LIC

The need to avoid "bayonet requisition" is especially
important in low-intensity conflict (LIC). It rarely will be legally
justified. Seizure and requisition are actions suited to the
conventional battlefield and to hostile occupation.2 61 In LIC, U.S.
forces will most likely be functioning in support of a friendly
government.2 62 Accordingly, there will be no "occupied
territory." Further, if the conflict is effectively dealt with in its
earliest stages, there will be no conventional "battlefield."

In the LIC environment, respect for private property will
be a vital part of either revolutionary or counter-revolutionary
strategy. A principal reason for French defeat in Vietnam was
the fact that the Vietminh respected private property. The
Vietminh general, Giap, asserted, "Our army ... has always
observed a correct attitude in its relations with the people. It
has never done injury to their property, not even a needle or a
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bit of thread." 263 French officers confirmed that this was more
than just propaganda, that Vietrnlnh soldiers were actually
expected to adhere to this standard.?6 An American Army
officer, commenting on the Vietminh code in 1966, stated. 'Such
actions win rather than alienate the people. They are just as
important as the more conventional military operations."265

Local contracting has been recognized as a source of good
will, encouraging local businesses and aiding the economy. 266 As
beneficial as contracting is, it is only one part of what a
comprehensive counter-insurgency strategy should be.267 Used
as part of a comprehensive program, however, it is one more
way to fulfill the aim of counter-insurgency: "... to give the
people a vested interest in the existing administration of the
state: in Templer's words, to influence their 'hearts and
minds."260

4, 2. Accounting and accountability problems of seizure
and requisition

Seizure and requisition should also be avoided in view of
the accounting an accountability problems involved. The claims
office on Grenada received over 50 claims for alleged vehicle
damage resulting from unauthorized use of private vehicles by
U.S. soldiers.269 The claimants generally had no receipts, and
there existed no American records documenting seizures or the
condition of the vehicles at the time they were seized. As a
result, claims personnel were convinced, *... claims were
undoubtedly paid for damage not done by U.S. soldiers."270

The lack of relevant records also contributed to the
difficulty encountered in ensuring that all seized civilian vehicles
were returned to the impound lot established at Point Salines.271

Lack of accountability may also have resulted in unnecessary
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damage being done to the vehicles. Often, this damage was so
extensive that many of the vehicle owners did not wish to have
their cars returned.272

3. How does the owner of seized or requisitioned
property get paid?

SThe Law of War requires that fair compensation be paid to
the owners of private property seized or requisitioned.273 No
mechanism, however, exists under U.S. domestic law by which
to pay for seizures and requisitions as such, and any payment
from U.S. funds, for any reason, must be authorized by law.274

Claims procedures do not provide a means to pay for seizures
and requisitions. 275 In Grenada several claims were submitted
for goods or services provided to US. forces.276 All such claims
were directed to the Comptroller, who had assumed control of
contracting functions,27? as they were not payable from claims
funds.2 70

The only means by which the U.S. may pay for the seizure
or requisition of private property is to treat such requisitions or
seizures as contracts, albeit "unauthorized" contracts. These
contracts must then be ratified through contracting and
command channels,279 often an extended and difficult process.
As expressed in the USAREUR Battle Book for Contracting: "The
ratification process for an irregular procurement consumes
extensive manhours and involves commanders at all levels.'280

If seizure and requisition are used, a commander will more
than pay back any contracting time saved in additional time
spent on contract ratification.281 Moreover, the involvement of a
contracting officer is still required in order to "transform" the
irregular transaction into a contract. Only in this way may
public funds be used to pay for the items seized or requisitioned.
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In this regard, remember that, as earlier noted, a failure to
afford adequate and timely compensation for seized or
requisitioned property may be viewed as a violation of
international law.282

B. More combat-deployable contracting officers are
needed

One of the contracting problems evidenced in Grenada and
in recent exercises in Honduras is the lack of trained, deployable
contracting officers.283 Although the Army has a procurement
specialty, SC97, the vast majority of contracting officers are
civilians.2 04 Moreover, there are very few procurement non-
commissionedofficers.2S5 While the XVIII Airborne Corps has
acted to add deployable contracting officers to its TOE as a result
of its experience in Grenada, the number of such individuals is
still Very smll. 206

The training and utilization of SC97 officers is heavily
weighted toward major weapons system procurement. 287 Such
experience is of little direct value in deployment (combat)
contracting. As one member of the Army Procurement Research
Office has stated, "We won't be buying tanks at the next
Grenada, we'll be buying fresh bananas."2 90 One of the two
contracting officers first deployed to Grenada had just completed
basic procurement schooling one month prior to deployment. He
recalls that very little of this schooling was directly applicable to
the situation in which he suddenly found himself.289

The true experts in the types of procurement most likely to
be required in deployment situations are the small purchase
specialists at posts, camps and stations. These personnel are
almost exclusively nondeployable civilians, however. For those
contracting officers who are deployable, Lieutenant Colonel Frank
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L. Powell III (who was deployed to Honduras as a contracting
officer with 5 days notice) has offered the following advice:
"You should review small purchase procedures in detail if you
have never had experience in this area."290

1. Trained ordering officers are needed

Ordering officers serve as the force multiplier for
contracting officers. As noted earlier, these individuals may
make small purchases with imprest funds and SFs 44. The
dollar amounts involved are small, but many of the items
required during deployments may be acquired using these
procedures, 291 and the dollar limits might be raised.
(Representatives of the armed services at a JCS planning
conference in January 1988 agreed that SF44 limits needed to be
higher. 292)

Obviously, ordering officers must be well trained. A
contracting officer present in Grenada has estimated that
approximately $100,000 in irregular procurements were made by
ordering officers under his technical supervision on Grenada,
mostly "just stupid mistakeS. 293 Much of the problem, he states,
was that the ordering officers, lieutenants, would receive
command pressure "to do something.' And -- they would, right
or wrong.294

Training for potential ordering officers is available. The
Army Logistics Management College at Ft. Lee offers a short
course for such individuals. Not all potential ordering officers
will receive the opportunity to attend this course, however.295
To provide training in this area, ordering problems could be
worked into routine training exercises in CONUS. While Army
policy discourages excessive appointment of ordering officers, 2 96

the benefits derived from having trained ordering officers
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available for overseas deployments certainly justify prior on-the-
job training. In those situations in which on-the-job training
cannot be provided in the context of CONUS exercises, beneficial
experience can be gained through work in the small purchase
section of the local procurement office.297

2. Do not underestimate the importance of logistics

Some commanders may object to any diversion of assets
from "tactical" training. Indeed, there is a general concern with
"tooth to tail" ratio290 that tends to obscure the vital importance
of the logistics "tail." No matter how well-trained, however, no
matter how high their morale, soldiers require materiel in order
to fight:

Even a battalion of eight hundred men will typically
be spread out over several square miles in modern
war, and the enormous rates of consumption of fuel,
ammunition, and other stores mean that organizing
supplies becomes a critical factor.299

No less a tactical authority than General Douglas MacArthur
noted, "The history of war proves that nine out of ten times an
army has been destroyed because its supply lines have been cut
off.* 300

3. Contingent' contracting officers

The need to maintain close control of funds makes it
inadvisable to authorize too many individuals, other than the
central contracting office personnel of an installation or activity,
to enter into contracts.301 Yet, as earlier noted, the need for a
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S
greater number of deployable contracting officers does exist.
There is solution to this problem.

Deployable contracting officers may be issued contingent
warrants. The contracting authority granted in a warrant can
be limited as stated on the certificate of appointment.3 02 By
limiting the authority to deployments outside the United States,
this authority will be available only when it is most needed.303

Although this may seem a novel idea, it is very similar to
the contingent powers of attorney long recommended to legal
assistance clients who do not wish, prior to deployment, to grant
their spouse, parent, or other agent any form of authority.

C. Contingency contractingr kits

Commanders may also prepare, in advance, for successful
contingency contracting by having their contracting office and
G-4 prepare a deployment contracting kit Items recommended
for inclusion range from required forms and regulations and a
handheld calculator with fresh batteries, to a catalog with
pictures to use in surmounting language barriers. A list of
recommended items appears at Appendix B.

In a similar vein, the 193rd Infantry Brigade (Panama)
had developed a set of Contracting Instructions for Exercises
(CFE). including a "Manual for Contracting Officer's
Representative" and an "Operation Guide for Field Exercise
Ordering Officers." The CIFE is a comprehensive guide to
planning exercises and contains detailed checklists developed on
the basis of prior experience.
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V. RECOMMENDATIONS FOR CHANGE

Even if additional deployable contracting officers are made
available, maximum use of simplified procedures is made, and
deployment contracting kits are developed, further improvements
in contingency contracting can still be accomplished. This
section will set forth recommendations for changes to ratification
procedures, small purchase limits, and real estate contracting
authority.

A. Ratification of Combat commimLtmcn

As ratification of unauthorized commitments is the only
current mechanism to pay for seized or requisitioned items from
public fundsS0 4 this procedure requires relatively detailed
examination in order to determine its effectiveness.

It may appear to be somewhat contradictory to focus on
the manner in which compensation for seizures and requisitions
may be efficiently paid after having strongly advised
commanders not to use such measures. Yet, even though seizure
and requisition are seldom to be recommended, these practices
are still sometimes utilized. The most likely use in the future
will be the seizure of transportation assets after a rapid airborne
or light infantry deployment.SO0 A number of vehicles were
seized in Grenada, some with their owners' permission, and some
proved to be tactically valuable.306

Current compensation procedures used in connection with
seizure and requisition are cumbersome and primarily "punish"
the owner of the property. This individual not only is deprived
of the use of his property, but also has to wait an extended
period of time before he is adequately compensated. Moreover,
if the "commitment" is not ratified and the person who seized or
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requisitioned the property cannot be located, or has no money,
an unnecessary violation of international law will have been
committed.30 7

1. Limitations of current ratification procedure

The authority to ratify unauthorized commitments is
strictly limited, and the process is complicated and unwieldy in a
combat situation. This procedure is set forth in AFARS 1.670
(Appendix C) and discussed below.

a. Ratification authority

Unauthorized commitments of up to $2500 (the amount
established for use of SFs 44) can be approved by chiefs of
contracting offices, if they are delegated this approval authority
by the HCA. Such authority should be delegated to the deployed
contracting officer.S00 This delegation of authority will allow
on-site ratification of some seizures. The compensation owed in
connection with a seized vehicle, however, can easily exceed
$2500 if the vehicle cannot be returned in reasonable
condition)09 Ratification of such higher amounts must be
accomplished at HCA level.310 If communications prove to be a
problem, as they were in Grenada,$lI such compensation could
be difficult to arrange in a timely fashion.

b. Ratification process

The process of ratification must be initiated by the
"individual making the unauthorized commitments."$12 In the
case of seizure, this individual would be the soldier who seized,
e.g., the truck, or a superior who ordered it seized. The soldier
may not be available to initiate the paperwork, due to enemy
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action or for other reasons. Moreover, it may not be possible to
identify the individual concerned. Most owners of seized vehicles
in Grenada were not provided with receipts that identified the
individuals who had seized the vehicles in question.313

Paperwork required to initiate ratification includes a
statement of the circumstances involved, an explanation of why
normal procurement procedures were not followed, a description
of the "bona fide Government requirement" that made the
commitment necessary, the value of any benefit received, and
"any other pertinent facts" or documents.3 14 If the commander
concurs that ratification should be made, he must provide
funding and describe 'the measures taken to prevent a
recurrence of unauthorized commitments, including a description
of any disciplinary action (to be) taken. ..."S13 Further findings
and recommendations must be made by a contracting officer,
including the finding that the price is reasonable and that funds

* are available.31 6

A strong focus of the ratification procedure is to
discourage unauthorized commitments, particularly in light of the
requirement for the commander to describe disciplinary actions
taken as a result of the commitment. A February 22, 1988,
change to the FAR explicitly states that unauthorized
commitment ratification "procedures may not be used in a
manner that encourages such commitments being made by
Government personnel.31 7

2. Recommended changes to the ratification process

For those few remaining situations in which requisition
under the LOW is still required, a more suitable method of
compensation should be developed. This form of compensation
should be referred to as a "ratification of a combat commitment,"
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rather than a "ratification of an unauthorized commitment." For
the sake of clarity, the term 'combat commitment' will be used
to refer to those "unauthorized commitments" for which change
in the method of effecting compensation has been recommended.

Rather than the determinations now required for
ratification by AFARS 1.670, ratification of a combat
commitment should be made if

(1) The seizure or requisition was lawful under the law of
war; and

(2) A contracting officer was not reasonably available, or
use of contract procedures was not reasonably possible under the
circumstances; and

(3) Payment is required under international law.

The process should be initiated by the commander or
designee of the lowest (company-size or larger) unit involved, if
available. If this individual is not available, any U.S. personnel
with knowledge of the facts involved should be able to initiate
the paperwork. Some explanation of the circumstances should
still be required, but the primary focus should be on identifying
the 'military necessity' for the seizure or requisition, rather than
meeting the paperwork requirements now in effect The
requirement for the commander to explain how he will avoid
such actions in the future should be deleted. If there was a
"military necessity" for the seizure in issue, it would appear to
make no sense for the commander to explain how he will "avoid"
taking necessary actions in the future.

3. Inapplicability to low-intensity conflict

The use of a special ratification procedure is
inappropriate in a LIC environment. This procedure is intended
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to provide a mechanism by which seizures and requisitions may
be compensated as required under international law. As
discussed earlier in the section dealing with Advice to
Commanders, seizure and requisition should not occur in LIC.

Even if a situation presenting an opportunity for lawful
seizure or requisition should arise in a LIC, special ratification
procedures should not be required. Even in the more violent
stages of a LIC, as in Vietnam, it is probable that a more
elaborate support structure will exist in country. For example,
in Vietnam the logistical support structure included three district
engineers functioning under a U.S. Army Engineer Construction
Agency.318 A support structure of this nature would not exist in
other deployment situations.

B. Raise small purcbhae limits

Deployed contracting officers would be able to function far
more effectively if small purchase limits were raised from
$25,000 to $100,000. Procedures for small purchases are
streamlined. 31 9 and the use of these procedures would effectively
provide much of the relief urgently recommended by individuals
involved with procurement activities in Grenada. 320

How many small purchases undertaken in a deployment
situation would be affected by such an increase in dollar limits?
During FY 1985, 60.3 percent of purchases in DOD that were
over $25,000 were also under $100,000.321 As most local
purchases during a deployment will be low-dollar-value
items,322 the number of large purchases over $100,000 should be
very small in number.

Even greater savings of time and effort on the part of
deployed contracting officers could be saved by raising the
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monetary threshold for requiring competitive quotations from
$1000 to $i0,000. Approximately 15 percent of all DOD
procurements fall within this range (30 percent are below
$1000). 323 Again, given the relatively small dollar value of

procurements typically undertaken in contingency contracting, the
percentage of contingency contracts falling within the $1000 to
$10,000 range will most likely be fairly high.

C. Greater real estate authority outside COE

There would appear to be little, if any, justification for
allowing contracting officers other than those in the Corps of
Engineers (COE) to execute "service contracts" for hotel rooms,
but not allowing these individuals to execute short-term leases
or ratify rental arrangements made before their arrival in
country. A simple rental agreement for troop lodging is no more
complex an undertaking than other forms of contracts. In fact,
AR 405-10 includes a very simply rental agreement designed for
use by commanders. 324 Conditions for its use are quite limited
(e.g., the land or space leased must be in CONUS, outside urban
areas, and rental for the entire period is limited to $500),325 but
it demonstrates the simplicity which could be achieved.

As an alternative, a provision providing for the ratification
of rental agreements up to $1000 through other (command or
contracting) channels would be most beneficial. The great
majority of leases ratified by the COE in Grenada called for
compensation under this amount.326

Another approach toward resolution of this issue would be
increased real estate training for at least some combat engineers.
Active duty engineers were present in Grenada, but none were
available who possessed leasing expertise.3 27
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If the Corps of Engineers insists on retaining exclusive real
estate authority, COE real estate teams must be routinely
included in those deployments during which rental agreements
are likely to occur.$28

VI. CONCLUSION

Contingency contracting is not a panacea that will
satisfactorily resolve all of the Army's logistical problems. Local
inhabitants may not possess the supplies required. Or, they may
possess such supplies, but be unwilling to part with them on
reasonable terms or at a reasonable price. Potential contractors
in many countries are not completely familiar with the relatively
complicated, "get-it-all down in writing," U.S. method of
contracting. Indeed, many U.S. contract clauses may offend
potential foreign contractors.329 Nevertheless, contingency0contracting is a very positive step in the right direction. Some
progress in this area has been made since the U.S. experience in
Grenada; however, there is much more to be done. Now is the
time to move beyond theory and to develop contingency
contracting procedures attuned to the realities of overseas
deployments.

Se uIg•, Little & Chambers, Creative Logistics in Costa Rica.
Army Logistician, Jan.-Feb. 1988, at 8; Powell & Toner, Contracting
During a Foreign Exercise Army Logistician, Jan.-Feb. 1988, at 14.
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S
2 5= Dep't of Army, Concepts and Studies Division, Directorate of

Combat Developments, U.S. Army Quartermaster School, Interim
Operational Concept: Contracting for the Army in the Fiel,
(Coordinating Draft, 17 November 1987) [hereinafter cited as Draft
FM]; and P. Gilliatt, Contingency Contracting Smart Book. (August
1987) (containing a recommended Department of the Army
Pamphlet).
3C. Lowe & P. Gilliatt, Amy Contingency Contracting 71 (1985).
4 = inf text accompanying notes 273 - 282.
5 S= Braswell, The Big Bucks of Operation Urgent Fury. Soldier

Support Journal (July/August 1984).
6 5= P. Gilliatt, v= note 2, at 14. This thesis will concentrate on
acquisition in areas outside the established logistical bases in Europe
and Korea.
7 2 L. Oppenheim, International Law § 143 (7th ed. 1952).
0 Generally, this applies only to enemy public movable property. 5=
Ind text accompanying notes 12 - 16 & 65 - 70; see aLs Dep't of
Army, Pamphlet No. 27-161-2, International Law, Vol. II, at 175 (23
October 1962) [hereinafter cited as DA Pam 27-161-2].
9 DA Pam 27-161-2, at 176.
10 Se c infr text accompanying note 16.
11 DA Pam 27-161-2, at 181.
12 Regulations annexed to Hague Convention IV, 1907, art 23(g), 36

Stat. 2277, T.S. No. 539 [hereinafter cited as HR].
13 Dep't of Army, Field Manual No. 27-10, The Law of Land
Warfare, para. 3(a) (18 July 1956) [hereinafter cited as FM 27-10].
14 S= HR, == note 12, art. 3.
15 M. Greenspan, The Modern Law of Land Warfare at 279 (1959).
That last preceding phrase does, however, make the definition a bit
tautological.
16 Id. See text accompanying note 10.
17 HR, wra. note 12, art. 27.
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18 Geneva Convention for the Amelioration of the Condition of the

Wounded and Sick In Armed Forces in the Field, August 12, 1949,

[hereinafter cited as GWS] art. 19, 6 U.S.T. 3114, T.I.A.S. No. 3362.
19 International Committee of the Red Cross, Commentary. I Geneva

Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field. 293 (J. Pictet ed. 1958)

[hereinafter cited as Pictet, vol. I].
20 GWS, pra. note 18, art. 35.

21 Id., art. 44.

22 Id., art. 33.

23 Id., art. 34.
24 Pictet, vol. I, upra note 19, at 279.
25 Id. at 278-79.

28 HR, mua note 12, art. 56.
27 FM 27-10, para. 405(b).

28 Id., para. 405(c).

29 Convention for the Protection of Cultural Property in the Event of

Armed Conflict, The Hague, May 14, 1954, art 14, 249 U.N.T.S. 240

[hereinafter cited as Hague Convention on Cultural Property, 1954].
There are approximately 70 parties to -the convention. The U.S.
signed the Final Act of the Conference, but never ratified the
Convention. 2 H. Levie, The Code of International Armed Conflict

1040 (1986).
30 Hague Convention on Cultural Property, 1954, pra. note 29, art.

16.
31 S= cg, HR, mra note 12, arts. 52, 53.
32 i gr FM 27-10, para. 59(b).

33 DA Pam 27-161-2, at 184.
34 S& Office of Management and Budget, Circular A-76 (Revised

Aug. 4, 1983).
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35 M. Greenspan, upra note 15, p. 291; FM 27-10, para. 394(a).

38 S= Kaufman v. Societe Internationale. 343 U.S. 156 (1952); see

&gs FM 27-10, para. 394(b).
37 FM 27-10, para. 394(c).
38 Geneva Convention relative to the Treatment of Prisoners of War,

August 12, 1949, art. 18, 6 U.S.T. 3316, T.IIA.S. No. 3364
[hereinafter cited as GPW].
39 International Committee of the Red Cross, Commerltv. III
Geneva Convention relative to the Treatment of Prisoners of War. at
167, n. 2, para. B (J. Pictet ed. 1958) [hereinafter cited as Pictet, vol.
"III].
40 GPW, u= note 38, art 18.
41 Id., art 33; GWS, & note 18, art. 30.
42 Pictet, vol. III, u= note 39, at 166-167.

43 Qwted in W. Ross & C. Romanus, The Quartermaster Corps:
Operations in the War against Germa= 730 (United States Army in
WWII: The Technical Services, 1965).
44 M. Greenspan, ouprn note 15, at 283; = als Seery v. U.S.. 127
F. Supp. 601, 605 (Ct Cl. 1955).
45 FM 27-10, para. 355.
48 Note that the rules of occupation apply to occupation of hotil

territory. This distinction is important because it eliminates the
applicability of seizure and requisition to most low-intensity conflicts
(LIC). The expected LIC scenario for U.S. forces will be that of a
presence in a friendly foreign country in support of the legitimate
government. This distinction also limited the applicability of seizure
and requisition in Grenada to the combat phase of the operation.
Inapplicability of seizure and requisition to most LIC is discussed in
more detail infra pp. 49-50.
47 2 L. Oppenheim, s note 7, § 167.
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48 M. Greenspan, wra. note 15, at 219.
49 FM 27-10, para. 357.
50 5= M. Greenspan, =ra note 15, at 219; s als 2 L. Oppenheim,

=ra note 7, § 167, n. 4.

51 ee.L u Geneva Convention Relative to the Protection of Civilian
Persons in Time of War, August 12, 1949, art. 55, 6 U.S.T. 3516,
T.I.A.S. No. 3365 [hereinafter cited as CC]; s als HR, =ra note
12, art. 52.
52 GC, supra note 51, art. 55.

53G. Benson & M. Neufeld, American Military Government in Italy
in American Experiences in Military Government in World War II at
136 (C. Friedrich & Assoc. eds. 1948).
54 SHAEF Msg. No. 12558 to War Department, 13 Feb. 1945,
rprinted in H. Coles & A. Weinberg, Civil Affairs: Soldiers Become
Governors 887 (Dep't of Army, Chief of Military History, United
States Army in World War II, Special Studies 1964) (the prejudice to
military operations was the danger of disease caused by the use of
unsanitary substitutes).
55 CC, supra note 51, art. 53; M. Greenspan, supra. note 15, at 287.
56 FM 27-10, para. 401.
57 Pictet, vol. Ill, =ra note 39, at 167. The U.S. practice of
allowing certain confiscated items to be retained by individuals as
"war trophies" does not change the general rule. As the owner of the
items, the government may dispose of them by giving them to
individuals without offending international law. M. Greenspan,
m= note 15, at 282. In this regard, note that war trophies are
specifically excluded from the provisions for compensating U.S. Army
soldiers for damage to their private property incident to their
military service. Dep't of Army, Regulation No. 27-20, Claims, para.
11-5(g) (10 Aug. 1987) [hereinafter cited as AR 27-20].
58 FM 27-10, para. 398.
59 DAJA-IA 1986/8019, 28 May 1986, at 2.
60 HR, =ra note 12, art. 55.
81 5= -&a M. Greenspan, pra note 15, at 288.
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62 HR, swra note 12, art. 56.
63 Hague Convention on Cultural Property, 1954, ipra note 29.
64 2 L. Oppenheim, upra note 7, § 142.
85 HR, upra note 12, art 53.
66 2 L. Oppenheim, =ra note 7, § 137; M. Greenspan, sura. note
15, at 290-291.
87 2 L Oppenheim, u= note 7, § 137 n. 2 (citing a 1948 decision of
the Court of Appeal of Orleans holding that a German seizure of
French government wine vats conformed to Article 53 of the Hague
Regulations).
88 5= pra text accompanying notes 26 to 30 and 62 to 64.
69 u • text accompanying notes 35 to 37.
70 e 2 L. Oppenheim, o= note 7, § 138(a), (b); e als M.
Greenspan, ira. note 15, at 291, n. 62.
71 HR, u= note 12, art. 46; FM 27-10, para. 407.
72 HR, &= note 12, art. 52.
73 2 L. Oppenheim,u =ra note 7, § 140.
74 FM 27-10, paras. 407, 412.
75 Lauterpacht, The Hague Regulations and the Seizure of Mum'A/lde e 1955 Brit. Y.B. Intrl L. 219, 221.
78 S= 2 L. Oppenheim, W= note 7, § 141.
77 HR, supm note 12, art. 53.
78 2 L. Oppenheim, U= note 7, § 141.
79 N.V. De Bataafsche Petroleum Maatschappli & Ors. v. The War
Damage Commie.ln. 22 Malayan Law Journal 155 (1956) reproduced
in 51 Am. J. Intl L. 802 (1957) (the Singapore Oil Stocks case).
80 Lauterpacht, a= note 75, at 242.
81 HR, upra note 12, art. 52; GC, =ra note 51, art 55.
82 See 2 L. Oppenheim, sira note 7, § 147 (noting violations of the
principal by the German army in WWI); se also M. Greenspan,
u= note 15, at 301 (noting effect on title of violations of this
principal in WWII).
83 S5= 2 L. Oppenheim, swra. note 7, § 143.
84 HR, u= note 12, art. 52.
85 FM 27-10, para. 415.
88 DA Pam. 27-161-2, at 182.
87 FM 27-10, para. 417.
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88 CC, =ra note 51, art. 55; HR, =ra note 12, art. 52.
89 FM 27-10, para. 416; M. Greenspan, =ra note 15, at 303 (citing
British practice); 2 L. Oppenheim, ura. note 7, § 147 (commenting,
In regard to those prices, "...it is expected that they shall be fair.")
90 HR, =ra note 12, arts. 49, 51.
91 Id., art. 51.
92 M. Greenspan, =ra note 15, at 304.
93 2 L. Oppenheim, =ra note 7, § 147, n. 4 and cases cited therein.
94 5= infr pp. 24-25.
95 10 U.S.C. § 2303 states that U.S. contract law, specifically the
Armed Services Procurement Act, applies to "procurement [by DOD,
its departments, and NASA]...for which payment is to be made from
appropriated funds...." The U.S. Const. art. I, § 9, cl. 7, requires a
valid appropriation by Congress before any funds are taken from the
U.S. treasury.
98 As with most contracting rules, there are exceptions. Due to
space limitations, this thesis will not deal with every exception and
permutation to every rule noted herein. Unless the particular
exception is relevant to the issue of combat contracting, only the basic
rules will be examined.
97 Powell & Toner, O note 1, at 15.
98 Id. at 16.
99 That is, "most" contracts from a numerical standpoint, rather
than one of total dollar value.
100 Telephone interview with Major Andrew Johnson (Feb. 18,
1988).
101 For readers unfamiliar with contracting, "termination for
default" means that the contractor's goods will not be accepted, or
paid for, and the contractor may be held liable to pay for any amount
over the original contract's price that the U.S. must pay to obtain
replacements.
102 S= Federal Crop Insurance Corp. v. Merrill. 332 U.S. 380
(1947).
105 Dep't of Arm, Parm. No. 27-153, Legal Services - Contract Law,
para. 1-3, n. 25 (25 Sep. 1986).
104 FAR Subpart 2.1.
105 DFARS Subpart 2.1.
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106 Se J. Cibinic & R. Nash, Formation of Government Contracts 66
(2d ed. 1986)
107 Other individuals with the authority to appoint contracting
officers are listed in FAR § 1.603-1 and AFARS § 1.603-2.
108 FAR § 1.603-3.
109 The Floyd Acceptances. 74 U.S. 666 (1868).
110 Federal Crop Insurance Corp. v. Merrill. 332 U.S. 380 (1947)
11i Jascourt v. U.S.. 207 Ct. C. 955, cerL. den. 423 U.S. 1032
(1975).
112 Byrne Organization. Inc. v. U. S.. 152 Ct. Cl. 578, 287 F.2d 582
(1961)Y.
113 Defense Federal Acquisition Reg. Suppl. § 1.670(a) (1 April
1984) [hereinafter cited as DFARS]. Federal Acquisition Circular
84-33, Feb. 22, 1988, added substantially the same requirements as
are found in DFARS § 1.670 to the FAR. FAR § 1.602-3.
114 Id. The additional agency requirements are found at section
1.670 of that agency's Federal Acquisition Regulation (FAR)
supplement (e.g., Army FAR Suppl. § 1.670 contains the
requirements that are specific to the Department of the Army).
115 A provision also affords contractors the opportunity to apply to
the General Accounting Office (GAO) for payment under theories of
quantum meruit or quantum valebant but this is an illusory
alternative to ratification, as the Comptroller General usually requires
ratification before making payment under these theories. See.
Comp. Gen. Dec. B-182584 (1974), 74-2 CPD [ 310.
116 7 Op. Atty. Gen. 88 (1855).
117 Interview with MAJ Johnson, =ra note 100.
118 U.S. Const. art. I, § 9, cl. 7.
119 31 U.S.C. §8 1350 and 1519. 31 U.S.C. § 1341(a) prohibits
obligating or spending money before it is appropriated, or in amounts
greater than the amount appropriated. 31 U.S.C. § 1342 prohibits
accepting "voluntary" personal services for which payment may have
to be made, except in emergencies involving protection of human life
or property. 31 U.S.C. § 1517(a) prohibits spending or obligating
more than the amount in a formal subdivision of an appropriation.
120 41 U.S.C. § 11.
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121 Se a1s Dep't of Defense, Logistics Systems Analysis Office,
Acquisition Policies During Mobilization 3 [hereinafter cited as DOD
Mobilization study] (draft, March 1987) (The "Food and Forage Act"
also does not waive procurement regulations).
122 Se infr text accompanying notes 288-290.
123 Act Dec. 19, 1985, P. L. No. 99-190, § 101(b), 99 Stat. 1202.
124 62 Comp. Gen. 566 (1984).
123 = infSe notes 129-131 and accompanying text.
126 S= infr notes 133-134 and accompanying text.
127 62 Comp. Gen. 566 (1984).
128 63 Comp. Gen. 422 (1984) (funding SDI ("Star Wars") from RDTE
funds prior to a specific appropriation).
129 31 U.S.C. § 1502(a).
130 Act Nov. 14, 1986, P. L. No. 99-661, § 1351, 100 Stat 3995.
131 Acts Oct 18, 1986, P. L. No. 99-500, and Oct. 30, 1986, P. L.
No. 99-591, § 101(c), 100 Stat. 3341-116.
132 LTC Frank L. Powell, see spm note 1, was a brigade executive
officer in an infantry division when given 5 days notice prior to
deploying as the contracting officer for the AHUAS TARA exercise in
Honduras.
133 See, ca., I Comp. Gen. 126 (1894); 63 Comp. Gen. 422 (1984).
134 36 Comp. Gen. 386 (1956).
135 Comp. Gem Dec. B-208697 (Sept. 28, 1983), 82-2 CPD '1 2.
138 Emphasis added. 31 U.S.C. § 3718(b) allows debt collection fees
to be deducted from the amount recovered.
137 22 U.S.C. § 1754(a)(2).
138 22 U.S.C. § 1754(a)(6).
139 For a brief discussion of contribution under the law of war, see
a= text accompanying notes 90 to 92.
140 Act Dec. 19, 1985, P. L. No. 99-190, § 101(b), 99 Stat. 1202.
S= nls 31 U.S.C. § 1306 which states that "Foreign credits owed to
or owned by the Treasury are not available for expenditure by
agencies except as provided annually in general appropriation laws."
141 S= Powell & Toner, Upra note 1.
142 63 Comp. Gen. 422 (1984).
143 The Floyd Acceptances. 74 U.S. 666 (1868). S= also Bausch &
Lamb Optical Co. v. U.S.. 78 Ct Cl. 584 (1934) (denying payment for
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extra security measures, taken by a contractor during WWI, which
were directed by officers who erroneously believed that they were
acting for the Secretary of the Navy).
144 Newsweek, Nov. 23, 1987, at 19.
145 5= HO, Army Service Forces, Procurement Regulations Revision
No. 52 para. 108.6 (11 Oct. 1945) (citing a 1944 War Dep't circular)
(available in Procurement Regulations: History Set Vol. 9. Oct. 11.
1945 - June 1. 1946 in the library of The Judge Advocate General's
School, Army).
146 S= = text accompanying note 142.
147 Department of Defense Appropriations Act, 1985, § 8103, P. L.
No. 98-473, § 101(h), 98 Stat. 1837, 1942 (1984). For a discussion of
what constitutes "incidental" humanitarian aid, = Ms. Comp. Gen.
B-213137 (30 Jan. 1986) at pp. 32 - 34 of the Enclosure to that
decision.
148 10 U.S.C. § 403(a).
149 10 U.S.C. § 403(b).
150 Further Continuing Appropriations, 1983, P. L. No. 97-377, Title
VII, Sec. 791, of Title I, § 101(c)(Dec. 21, 1982).
151 9= Dep't of Army, Reg. No. 405-10, Real Estate - Acquisition of
Real Property and Interests Therein (25 May 1970).
152 Dep't of Army, Reg. No. 405-15, Real Estate - Real Estate Claims
Founded Upon Contract (1 Feb. 1980).
153 vee Braswell, =ra note 5, at 11.
154 Johnson, 2= note 100.
155 Braswell, a note 5, at 8.
156 Letter from CPT Warren, Administrative Law Officer, to the
SJA, XVIII Airborne Corps & Ft. Bragg, subject: Claims Operations
in Grenada - After Action Report/Lessons Learned, 9 March 1984,
para. 19 [hereinafter cited as Claims AAR].
157 P. Gilliatt, m= note 2, at 14; = also Powell & Toner, U=
note 1.
158 That is, anything other than "small purchases," which will be
discussed later in this thesis.
159 P. L. 98-369 §§ 2701 - 2753, 98 Stat. 1175 (July 18, 1984).
180 "Responsible" is a term of art that denotes those contractors
capable of performing the contract. && FAR Subpart 9.1.
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161 Se J. Cibinic & R. Nash, m= note 106, at 288.
162 5= nfra text accompanying notes 180 & 185; = general FAR
Part 6.
163 See inf text accompanying notes 170-173; s= a==l FAR
Part 5.
164 qee FAR § 6.003.
165 10 U.S.C. § 2304(a)(2)(A).
166 10 U.S.C. § 2304(a)(2)(B).
167 10 U.S.C. § 2304(a)(2).
168 FAR § 6.401.
189 Defense and Army rules are contained in part 14 of their
respective supplements. For readers not familiar with acquisition
regulations, material which directly correlates to rules in the FAR is
identified with the same number. Added material begins at
subparagraphs numbered (70) in the DFARS and (90) in the AFARS.
170 AFARS § 5.203.
171 & .r- FAR Part 5, "Publicizing Contract Actions."
172 It is not unusual for contractors to send in a copy of the synopsis
from the CBD, with a note that they want a copy of the IFB for that
procurement.
173 FAR § 14.205-1(b).
174 With exceptions not worth noting here. See FAR § 14.304 if
more details are desired.
175 FAR § 9.103(b).
176 FAR § 14.402.
177 63 Comp. Gem. 529 (1984).
178 5ee FAR § 15.403 and FAR Part 5.
179 See FAR § 15.406 for required clauses.
180 FAR § 15.605.
181 FAR § 15.610(a). The RFP must also advise offerors of this
possibility. FAR § 15.610(a)(3)(i).
182 FAR § 15.610(b).
183 FAR § 15.610(c).
104 FAR § 15.611.
185 FAR § 10.004; Comp. Gem. Dec. B-204364.2 (8 Jan. 1982), 82-1
CPD 1 24.
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0
188 S= infm discussion of sealed bidding; = al& P. Gilliatt, =ra
note 2, at 46.
187 5= spra p. 29.
188 S= Draft FM, =ra note 2, at 4-5.
109 193rd Infantry Brigade (Panama) Contracting Instructions for
Excises (CE) Sec. 1II, "Milestones" (undated).-
190 10 U.S.C. § 2304(c)(2), (4), (6); FAR § 6.302-2,-4, & -6. Other
exceptions may also apply, but no more than to non-contingency
situations. For example, when there is only one manufacturer,
anywhere, of an item (or very few sources of an item) 10 U.S.C.
§ 2304(c)(1) permits dealing only with the sole source. The sorts of
items to be procured in a deployment are no more likely, and probably
less likely, to be made by only one source.
191 10 U.S.C. § 2304(c)(2).
192 DFARS § 6.302-2(b)(6).
193 DFARS S 6.303-1(b)(70).
194 P. Gillliatt, opra note 2, at 15, 47.
195 10 U.S.C. § 2304(f)(5)(A).
196 10 U.S.C. § 2304(f)(2).

197 5= nfr note 311 and accompanying text; , als P. Gflliatt,
=ra note 2, at 65.

198 10 U.S.C. § 2304(c)(4).
199 10 U.S.C. § 2304(c)(6).
200 FAR S 6.302-6(b).
201 10 U.S.C. § 2304(f)(2).
202 Powell & Toner, mra note 1, at 16, state that determination of
whether prices are fair and reasonable "is the most difficult
determination the contracting officer must make during initial
deployment."
203 10 U.S.C. § 2304(f)(3).
204 FAR Subpart 6.5; Dep't of the Army, Reg. No. 715-31,
Procurement - Army Competition Advocacy Program (23 June 1986).
205 FAR § 6.301(d).
206 10 U.S.C. § 2304(g)(4).
207 FAR § 13.106(b)(5).
208 _S= FAR § 6.302-1.
209 5= =ra text accompanying note 192.
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210 DFARS § 15.402(f).
211 p. Gilliatt, s note 2, at 47.
212 DFARS § 15.402(f).
213 FAR § 1.403; the DOD and Army designees are listed in DFARS
and AFARS sections 1.403.
214 AFARS § 1.403(91). HCA's and PARCs are discussed supra p.
17.
215 FAR § 1.404(b).
216 DFARS § 1.404.
217 AFARS §§ 1.404, 1.290(b)(6). The format for deviation requests
is set forth in AFARS § 1.201-90(d).
218 FAR § 1.404.
219 FAR § 1.405 does not authorize deviation from a restriction
which is required by a statute unless a more recent treaty conflicts
with such a restriction. For the general rule that more recent
statutes nullify the effect of inconsistent treaties.-- for purposes of
U.S. domestic law -- see Reid v. Cover 345 U.S. 1 (1957).
220 AFARS § 1.491.
221 For examples of recommended FAR revisions worded to take
effect only in the event of mobilization, see DOD Mobilization study,
sup=a note 121, Appendix F, Part 2.
222 10 U.S.C. § 2304(g)(1), (2).
223 10 U.S.C. § 2304 (g3).
224 10 U.S.C. § 2304(g)(4).
225 FAR § 5.101(a)(1). Small purchases over $10,000 must still be
synopsized if the contracting officer does not reasonably expect to
receive at least two offers If he does not synopsize. See alrs
text accompanying notes 170-173.
226 FAR § 5.101(a)(2).
227 FAR § 13.106(b)(5).
228 FAR § 13.106(a).
229 Powell & Toner, wra. note 1, at 16.
230 See Appendix A for an example.
231 FAR § 13.108(a).
232 FAR § 13.108(c).
233 FAR Subpart 13.2.
234 Id.
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23� P. Gilliatt, wr. note 2, at 45.
236 Dep't of Army, Reg. No. 37-103-1, Finance Administration -
Finance and Accounting for Installation Imprest Funds (29 May
1987).
237 FAR § 13.404(a).
239 Ordering officers are discussed in more detail on page 46.
239 P. Gilliatt, swra note 2, at 5 to 99.
240 AFARS § 13.405(90).
241 See Appendix A.
242 Aviation fuel and oil purchases up to $10,000 may be made using
SFs 44. DFARS § 13.505-3.
243 See Appendix A.
244 Obviously, it would be more convenient if all required clauses
were contained on the form, and this problem has been recognized at
DOD level. S= Dep't of Defense, Logistics Systems Analysis Office,
Acquisition Policies During Mobilization, at F-61 (draft, March 1987).
For a list of required clauses, see DFARS § 13.507.
945 DFARS § 13.505-2(70)(1)(iv)(A).

246 P. Gilliatt, v= note 2, at 39-44.0 24 MAJ Johnson, see note 100 =m graciously provided several
completed copies of these forms utilized in Grenada.
249 FAR § 13.505-3(a).
249 Snfra text accompanying notes 283-290.
250 S AFARS § 1.698-1(c).
251 AFARS § 1.603-2(91). The format for appointing an ordering
officer is contained in AFARS § 1.698-2.
252 Johnson, = note 100. Major Johnson reports that although
his immediate headquarters was displeased, the Joint Chiefs of Staff
recognized the necessity for his actions.
253 For example, Army claims personnel in Grenada were at first
unable to contact CONUS to determine if they had been granted
single-service claims authority. Claims AAR, =ra note 156, para.
2.
254 S= P. Gilliatt, upr note 2, at 19.
255 10 U.S.C. § 2304(g)(3).
256 Johnson, upra note 100.

25? Braswell, 2= note 5, at 8, 12.
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258 USMC, The Marine Corps Development and Education Command,
The O.erational Overview 30 (Jan.-Mar. 1984) [hereinafter cited as
USMC Grenada Overview].259 Id.
260 First entry in May, 1781, quoted in H. Johnston, The Yorktown
Camuaian and the Surrender of Cornwallis. 1781 at 71-72 (1881).
261 See&ra. pp. 2-14.
262 S=. "±g.., Remarks by Secretary of Defense Caspar Weinberger,
Conference on Low-intensity Warfare (Jan. 14, 1986).
263 General Vo Nguyen Giap, People's War People's Army (1961),
aJ. McCuen, The Art of Counter-Revolutionary War at 60

264 McCuen, •ura note 263, at 61.
265 Id.
266 cee, .g, Draft FM, pra note 2, para. 2(W)(1).
267 For a general description of counter-insurgency strategy, with
case studies, see Armed Forces & Modern Counter-insurgency (I.
Beckett & J. Pimlott eds. 1985). During the American Revolutionary
War, a prominent British merchant described the limitations of using
contracts, without also providing long-term security, in terms
strikingly pertinent to modern low-intensity conflict-

This American Land War ... courts Allegiance, but
cannot enforce any, either by Contribution of Property, or
Penalty of Person. ... We call upon the Inhabitants then,
to give us assurance of their Amity & Submission, by
oath or affirmation. They decline it, & won't tell us
their reasons. Whether from Principle, as not inclining
to our government, or from prudence, not being certain
of a permanent protection .... [T]he Inhabitants [are]
taking our Money, giving us good words, & making the
same excuses as they did on the former occasion.

R. Oswald, "General Observations Relative to the Present State of The
War. London. AugUs 9. 1779." folios 63-64, Clements Library, Univ.
of Mich., Ann Arbor, quoted in J. Sands, Yorktown's Captive Fleet at
5 (1983)
268 Pimlott, The British Army: The Dhofar Campaign. 1970 - 1975.
in Armed Forces & Modern Counter-insurgency, u= note 267, at
22.
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0
269 Claims AAR, or note 156, at 10.
270 Id.
271 Id. at 5.
272 Johnson, u•ra note 100.
273 S= upra text accompanying notes 88, 89 & 93.
274 S= fiaprn pp. 20-26.
275 See AR 27-20, para. 10-11(b).
276 Claims AAR, um note 156, at 11. This after action report does
not give a numerical breakdown between items seized and
unauthorized attempted contracts.
277 Braswell, wra note 5, at 10.
278 Claims AAR, =ra note 158, at 11.
279 5= DFARS § 1.670; see asinfo text accompanying notes 312-
317.
280 Id. at XV-1 (2d ed. 1986).
281 Recommended changes to the ratification process are discussed
infra pp. 58-59.
282 S= spra note 93 and accompanying text.
283 Forces Command Msg. 131335Z Feb 84, subject-. Procurement
Career Programs.
284 5= sources cited mum notes 2 & 3.
285 C. Lowe & P. Gilliatt, pra. note 3, at 74; Telephone interview
with Mr. P. Stephen Gilliatt of the Army Procurement Research
Office at Ft. Lee, Virginia (1 Feb. 1988).
286 Telephone interview with Captain Ken Ginter, of the Office of the
Ass't Sec. of the Army for Research, Development, and Acquisition (4
Feb. 1988).
287 C. Lowe & P. Gilllatt, u= note 3, at 74.
288 Gilliatt, gu= note 285.
289 Johnson, 0= note 100.
290 Powell & Toner, m= note 1, at 15.
291 S= "After Action Report - Contract Support for Urgent Fury,"
enclosure 1 to letter from M. S. Renegar, Ass't Adjutant General,
XVIII ABN Corps & Ft. Bragg, to Commander, Ist Corps Support
Command, Ft. Bragg, subject: Contract Support Responsibilities for
Exercises/Deployments (20 Mar. 1984) [hereinafter cited as Contracts
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AAR]. For a list of the types of items procured locally during an
overseas exercise, see Little & Chambers, m= note 1, at 9.
292 Gilliatt, =ra note 285.
293 Johnson, supra, note 100.
294 Id.
295 Powell & Toner, u= note 1, at 15.
296 AFARS § 1.698-1(a)(2).
297 Ordering officers within a contracting office are limited to
placing calls under blanket purchase agreements, AFARS § 1.698-
1(a)(3), but such experience is a start, and this places the ordering
officer in a position to observe the small purchase "experts" at their
work.
298 Se. c., Powell & Toner, Mra note 1, at 14.
299 G. Dyer, 3WAr 137 (1985).
300 Qoted in W. Karig, M. Cagle, & F. Manson, Battle Report: The
W&arinKor•a 165 (1952).
301 AFARS § 1.603-2(92) directs that the number of contracting
officers "shall be kept to the minimum essential for efficient
operation."
302 FAR § 1.603-3.
303 This is the approach recommended in the Draft FM, z= note
2, at 7.
304 S= supra. text accompanying notes 273-282.
305 9= USMC Grenada Overview, u= note 258, at 30; s aLs
DAJA-IA 1986/8019, 28 May 1986, at 3.
306 5= USMC Grenada Overview, swra note 258, at 26.
307 S= o= text accompanying notes 88 & 93.
308 MAJ Johnson, som note 100, possessed ratification authority in
Grenada, for example, though he reports that he did not ratify any
seizures made under the LOW.
309 According to MAJ Johnson, id., most of the owners of seized
vehicles in Grenada did not want the vehicles returned, they wanted
to be paid the full value of the car. (Usually because the roof had
been torn off the car.)
310 AFARS § 1.670-3(a).
311 S= umra. note 253.
312 AFARS § 1.670-3(90)(1).
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313 Claims AAR, 2 note 156, at 10.
314 AFARS § 1.670-3(a)(90)(1), (2).
315 AFARS § 1.670-3(a)(90)(3).
316 AFARS § 1.670-3(a)(92) and DFARS § 1.670-4.
317 FAR § 1.602-3(b)(1).
310 J. Heiser, Vietnam Studies: Logistic Support 192 (1974).
319 5= sWra pp. 42-47.
$20 "The Army must change its contracting procedures during
wartime operations. The procedures from peacetime cannot work
during wartime because of the speed and quick reaction time
required by our service units to support the Combat Commander and
troops." Braswell, a note 5, at 11. MAJ Johnson, SUM note
100, expressed a similar wish: "Give us something we can operate
with."
321 DOD Mobilization study, wra. note 121, at F-22.
322 =g Little & Chambers, a note 1, at 9.
323 DOD Mobilization study, s= note 121, at F-52.
324 Id., Appendix B, "Sample Short-term lease."
$25 Id., para. 2-11(a).
326 Se Contracts AAR, =ra note 290.
327 Se Claims AAR, u note 156, at 3-4.
328 C= Braswell, U= note 5, at 11.
329 Johnson, u= note 100.
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DAC #86-4s, 1 AUGUST 1987 53.3-31

DEPARTMENT OF DEFENSE FORMS

~ / 53.303-70-DD-1155
DD Form 1155: Order for Supplies or Services

(See 13.505-2 and 16.703(c)(72).)

Expires Jul3it, 1989 C F SA

9. CONTRACTOR coOw FACILITY COOE 10. DELIVER TO FOG POINT aY(D.EAD 11. MARK IF GUUMIISSIS

* El SMALL
WMALL OISAD.

NAME AND II DICON TERMS 0OMEfEOWNED

11. MANL INVOKCES To

I~. SAFERTO COOK[IS. PAYMENT WIL.L BE MADE NV OO

11A11,11 ALL.
PACIIAGE AND

PAPERS VIRTW
CONTRACT on

ITEMACE NO. COTRCO RERE BYJ OP a THPNS EVIOFFE OERSNElY U BR DPUCAER O RDE ASNIT WNT PREVOU yUOSPI

I .Rp .M OD WIET . SUBJWECTT AL OF TH TER. ANITD CTTSON . AMyEFRIC ADA GEST PRF M H SAME OAL BE RM O

01 ON RAC ORSICONRETYPDRAC MEN OADE G OFICE R DIP ESIGNE

17 CONINSPECT D PIPROCEIVED fl DAAILCPE.AND COFUSEOTH NII

1". CO0.AC QUATIT AS3OT

11M 0. ETIAO SPLIS 32.II OpA iROLR UNI. AM ON VRI E II AMOUNCTFO

3I ITEA EMrr -opted bIEyYad f NIF C- W PRYERit io 2. UTEOSTATSOfAMERIA________

DATE SONTNATTRE IN TITLEIN OPFCE CERIFYNG FFIERCES

7 INSECTIEDA 3E EC I ED I RECEIVED EC IVDCEPOTTED.AI EE AND CON ACCOUN TUOR 43. INTASEN V JE D

OD FormAC EX155T JUA7PSoig NOED~to' r boee OTATRMS UMTPU OISO NO

A-FAiMA 2 ADB J MUTVRFE ORC O



6 JANUARY 1986 53. 3-33

* DEPARTMENT OF DEFENSE FORMS
53.303-70-DD-1155r-1

DD Form 1155r-1: Reverse of Order for Supplies or Services!
Request for Quotations - Fore ign

THIS PARAGRAPH APPLIES ONLY TO QUOTATIONS SUBMITTED, saettealofa the United State.. Re whichis wiath a carpotIat.no cat aeised ad..t the laws
of the United Somet. r amy sctl, a possessio thereof. a Pan..t Rica, a Not -.. by

Th. Unioted Straite Gorwtswt a-- toimesd right to consider "miesa a aaodificatiao U. S. Nationals, is 1~p ft.0 thie at.
the"o teceived odle tin data indicaaed ahauld each a-lams be aii. athentomato tat b
United Stan. G- -tcet. 11.. an . "-aitt far iara~mtn amc qaaotalae f a red It. TAXES.*(a) Tb. cia-act pam, latladiag tie priees isan.y -saicecuacle b..e-d.da
cueat "' a W... t qm.ae conedes.ltea ft 12. 22. 23. 25. It ye. n -. abile ts yales., planes dam ca lmeinlude myUsin duty which tie GovIcounaet of the United states sad tic Ce.
adaime. Th. sraqan deen.n cat coustethle United &Stacte Go, count to pey sty ciat ticnas'a tewtet hae. agposd shtall eat be opplicoble to ouepadtfitas made by tie
la;;ate . tihe Wp.'paaie a beramele af thin.uotatio.. a. too. a- se i-Us to United State. ia tie Connectors co~unty, a my the, a daty if". which the Ceetrutor. a
aePpia-. a etc... my saiceeltecla betnatede. a *R.alpt und~tler lhe LAWo tie Coa-ian-a cam"t. U emy

such tiea a duty liaa bee. included ie tee ca-ted price, thrugh Raeln a ahara...c. the
GENERAL PROVISONS ceeLIact p 'cShabll be can.apeundiagly initiatd. (hi If (a say iotion after the contract

date. tic Conect aeioned iswh id, as W patno. tic poy~te. a telb. it b ofe aamy
1. INSPECTION AND ACCEPTANCE. Imaact,-e and ooepeme -ill be a declined to we ady ANYinluded In the coetract price. the conttect penc shell be cearmpend..gly ta.
Nelson atbe-ate provided. Until deltoemy and Catp-me. sosialtla ey cuecleolem. abk do-
ad )ft. aill bce.N tee camemta seels" lame -tst ft.. aftlitawcu ad te United State.
Gavernment. Notwithstanding tie imairmenet fa sty Gorase.aau caseptam, an tomt 11. EXAMINATIONS OF RECORDS . Tb. followin claom I. applaicl. -IVy ta ad..
coeteaed an epeciications applicable to thin cstroot. &.cwpa whoet epecialized leapec. aicb eecowd 52.50 ar wearcas totaal caaemcy. sndto le louetset .eq...ad by th Lea.s
time. a tosala s pecifiled fas perfraaaace aseely, by the Go I ceoun. the ceetiecta shall and reaplamoneoa adse U.S.:
pesfeta a ha,. pottaaedi tee iapectino. and Ieeste.quired to eubaktalae, thea tic
supplias end ae.Ices pmeaded aedeI tee contrect cala.cc to the droeadics. sPecatiatteon (an) Tie Cmra r eca eme that tie Campaniles Geneeral ad thie Unied Stae. ae may
and cat....i mapuaees hLied bearra. including if applicable tie tecbhnical .aq..aet. ad his duly seteamlane teprtat,,. ehall, wall the eiyami.. ad three years al.. tinal
far the aae~tooat. pat eeaie.. specified bee...t. pactes.atedi tean comitt. be.e access to. and thrigh ntt m ounainm. y dieatly pet

usualt abook. di aee.pea. ad recae ad tee Contractor. inetaistn tteuealaee at
lowe te thin a.ct."

L. VARIATION IN QUANITITY - No wealatle. as the spieecty, ad amy clie, celled Fan by thise
trua- aill be weceytd mines. each wasain. be. beee comand by causille.. afkd laadet. cp. (6 The Coatretafe furttier mvet to includa in all his eabieotacte bceat pro,
p011- at paftcb-,e On milaaa. A Wastefactictg pecým. and than only to tee *clat. if my. viatica tN tees affect teat tee maticanutert aueeer teat tie Cam~pteolle General ad tee
specifid eleabe.. aine thi ota-ta. Veited State etamy ad hise daly eiauced roptmaetatiee ebel1. .antil tea espliella ad

thee. yea.s afer fioal pmyauea made. tee micastract. boy. access to, and tie reight to aw,
3. PAYMENTS . (el I-. shall bietii a.bateld is qadiekplatata (-t copy halt I. be .ded soms my directly peetie..t beebe. dacaesl. pep-.. and recada ad suah .. bcote~ctoa.

Orngssals am.abcalurrew specified. mate eallj ca-ter tee following Informathon; Contrect Involvngationte~ecta..e misted to lie aemanactio. The ters "subconttact" No used an ti
a" ada -lbi.st. caa. canalm descnpaeuri ad sepplie. ar amtinic". e*... qemiti. calse .- W aeced. purchase I. noat exceeding 11200 and (!i) euiwocanoola ar p-ace.

-it pro"(e.. Iee imr ad aIe.- IN daties I. hc reblciefl ia iatted) med emleoded tamle. orders ta public wittily eatcme. at rate. aatailaaied Iar mcfeama ppeLi.cbilitV to lie
Bill ad Ledie1 awalber and weight ad orbIpaIawill be shown far shipmatetan Uniled Simon Beassis pudblic.
Gina.-e Bl~la ad Lading as f,.igtg. -aeta. Vet... abe..ass specifiad. p.,y- .at al be
sadle - patlel deaitry.. m.aced by lie. Uniled UStat. Geranismet hie tie atat dame. No1. ASSIGNMENT . Thise Purchase Drua wamy a- be Resiged.
sucb delitta. ma "areats. (h) Tb.n Ca-ta-a will list - lie fieal ia-mae by am. tet
adt taoo~e- l - -a.adt.alde rl.at a-mue. ADDITIONAL GENERAL PROVISIONS

4. DISCOUNITS . Diacam tuae ail bcci-se free tie dey IoU....1g tie dat ado deleatiy I3. CHANGES . Tb. Catemtltoi Offler. ae at -7 ll. by a -ft- i ne a . adt with.
at p"'c ad acpmo." a 6a recIp ad cawnd a.. as tie e""'a. epecifd by tie United a-t eati.., te ectata. emie, cb,"e._ a,,hi tie onmeaa ecee ad lhine molteet aN
State. Gor-me, amber..- aN let.. Peyeee a *de. 1a dama porpoise. asbe. okec (I) dieawp. deep. as eppecifaaot.ea aba. tie esupplies lo be taa.liaed a .tobe
I clad .pacielly aacifetictned tia the United State Covoereacu as accorade. tharewith;

L DSPUES Se Scede)(ila-athd ad mubineer as patching and (itI plae. ad delivcety. It amy scab chane at.este
DISPUTS . I- Schdule). ee a decrase a the toa- of. a the tim. tear ed (a Performance ad teis coo-

6. UNITED STATES OPPICIALS NOT TO BENEFIT chI bta.adlga e- btdabnted ar a-t abaed byamy eaci adas. an epriablel mdlaataal.shall
Cape. a li VeledStae. d Aeena. asdea soisaee.e. ad thieeledi Slto. oh be sad. by anilte. eediuaiact~ ad teis ma-na. Aey cala by Iker CooUeeler fa

Con lls of tedUnited Sta-of eycA- a d.. Isna -e t coa-. of th U bnit da-etedaSm f wiiacr ithnti laus ale bemi easerted witein S0 days Irote the. data of aeimpI .>Aeeawrcsallb te dt ysswa a hncwit rt 1bnftti u by tie Camstra-. of tie eatatfcatiae at change provided teat the Ceurtea-nne Otficer.
ale. ieýft. but this prore,.. obal a-t ie command to entaed to tean cea- ifn d. s"if be doctide. that tee facts jastify eacb mase.. lby ceas', and a-t upam-y scab

-~Ilka copsytaite. fa. gaeneral boeadit. claim If *Na-ed pnar ta fleet peymeat. aisen tWe tonmtea-. Failure to eas to my

7. COVENANT AGAINST CONTINGENT FEES . Tb. cota-tea-a em . t hela atn peo.4m a nea adju te- aa -te Daae2 ea.. ahgatacea hl

mellust gaecy has ieen employed as wanated to aamiln ae macat. til eated IlNo an mq "acme tie Co.tta-a Itous p - 'tat with the a-tea- ft cangeed.
-cat a understandintt tat s ciceatale.. pttoerttog. ieocto, a contingent le.. entering
ieee tide ..epoyee. ca ieere fda estableised coat~la -eL.aa gtoices, eanatmated by I.TRIAINPEDPIL h an-n fiib ntett. a
ie. Cemisca-a I. telie pltos ad socuwag biasma Fo r braniech ar viola, ad teahin y le-- lii .tVi- 1I. TERINAIO aO DEF sL pal Tha Canlce- alflier C y att"t~ "0unitsac may

lieL~stodStae. ~raaathal ha. te ttblta tea te. '-ta ai~tt iablty, ad tie na,almon bayed. le eachmi. thle Catootam ehall be Liable ltformdet , 10rs
ai itsll dicactelaw to deda-t toe tee coarect pric ae nadoarre.o ra caluetate tee..... eludiog tie .iooei cast of reptetarnag smialar supplies an se"cti. povided teal. if
tee loll aýat ad Rutb cia m... Petdostags, books ege, Na contingent tea. (1) 11tit dotitaaed tot sy tamateat thie h Connaeto a. soa a default af~is) tie Ca.

tanclets inalin, to pateris a. w ithout Inea bto h cis ucamtnta conttol. Ioait an
5etIgolgem. tie tncarnation shall be deofld be . letaisattam Ic Waat~t e de

8. GRATUITIES . (a) Tb. United Stat" Goermanismeey, by artlten an"te. the C. awaw pe'iuo iIs.
lI.. tarcaate tIc rigt oh tie Cota-ca-a to pacot sea.d tile a-a- If t I. feard. abt. IS TERMINATION POE CONVENIENCE .The, Contra-atin Officer. by atlitee Vlinc.,

a o-Ia, ad m:to by tie Secrtaray a ise duly ameasitaa tpeatt.hin gotwasstite eury loecutae thie ca-tca-ý. A ahole an a pa-. al te tIe at tic bell Inter-at aftle
tie ha.s ad -ataea. dilta orbotherie) a.. offered as Vwa. by tee Ctontractr ca ary Uonited Staton GR--wwme. U lhis a-ntea-ct in ta suppylies Rd iseo tetmiaited. thle

epattep.etttlCat the Camiaetu. to may officar an moteley adthe United State. Cota-ta- sball ben cemper-mato a. mcnadstda wuth Sa-ne Vill of lie Accod So-vce
Gccetoaaot antirn a con.tcdaaa tra-ta a amusing favoatble treatment aith Poece Roplm~at INo .. fect ec. tia ca-ta- data. Ta tie et..- chai ibis --li

teep-a to the saantiot an suaeidje. a. tie waiati ad st y dereyneatlmo aite - cout as is vertv~c and is No termiated. tie Ueiled Stat.. OCieteaset chell be lsiale

spo tIte petfaalog adf sach cwactt : or-ided thin tie alelseace ad tic taols e.u which only tin paysneet a accrdenco wlit tie psyemt ptrovre~a oh this cotatte tot 5eT01005
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may be taoi..e" at my a-speant mian. (hi le tic -0oa that ca-toot is ltamareted ma
No provided it pealltepb (so ha-at, lihe Veiled State. Goararaet shell be emittled (I) to
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tie auefir cactused by Iaw. to the R-igotletiocu Act ad 1951 (50 U.S.C. APP 1211. -t soil.).
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53.301-44 FEDERAL ACQUISITION REGULATION (FAR)

U.S. GOVERNMENT

PURCHASE ORDER-INVOICE-VOUCHER

Anyone who finds this booklet, please notify:

OFFICE:

TELEPHONE NUMBER:

NSN 7540-01-152-8068 STANDARD FORM 44 fRet. 10-81)
PREVIOUS EDITION USABLE PRESCRIBED BY GSA.

"44-108 FAR (48 CFR) 53213(C)

A-3



PART 53-FORMS 53.301-44

U.S. GOVENUEP"

PURCHASE ORDER-INVOICE-VOUCHER
DATE OF ORDE oioaiNo.

MINET NAME AID ADDRESS OF SRUEK 0%~ wh. O'D f 5
P
A
yY

INSTRUCTIONS RJ"SI SUPPUS On SOVICES TO (P.0 •I

(This form Is for official Government use only)

1. Filling in the Form SwPaS Os SERVOS QANTITY UNTm PR AMOUNT

(a) All copies of the form must be legible. To In-
sure legibility, indelible pencil or ball-point pen should
be used. SELLER'S NAME AND ADDRESS MUST BE
PRINTED.

(b) Items ordered will be individually listed. General
descriptions such as "hardware" are not acceptable.
Show discount terms.

(c) Enter project reference or other identifying de-
scription in space captioned "PURPOSE." Also, enter
proper accounting information, if known.

2. Distributing Copies
Copy No. 1-Give to seller for use as the invoice or as

an attachment to his commercial invoice.

Copy No. 2--Give to seller for use as a record of the
order.

Copy No. 3-

(1) On over-the-counter transactions where de- AGENCY MAWo AM UIN,. ADOINES
livery has been made, complete receiving report sec- TOTAt

tion and forward this copy to the proper administra- V DISCOUNT TOM
A .% ............ DAYS

tive office. YaDATE INVOICE RECEIVED

(2) On other than completed oe-the-counter
transactions, forward this copy to location specified OMsED S BY ( .d M•

for delivery. (Upon delivery, receiving report sec-

tion is to be completed and this copy then forwarded IMPSE AM ACCOUNTING DATA

to the proper administrative office.)

Copy No. 4-Retain in the book, unless otherwise
instructed.

3. When Paying Cash at Time of Purchase PURCHASER- Toso",eovw ow .- otn wy of ems
EEC.iVRD BY

(a) Enter the amount of cash paid and obtain

seller's signature in the space provided in the Seller TE DATE
section of Copy No. 1. If seller prefers to provide a
commercial cash receipt, attach it to Copy No. 1 and SELLER-AWadkostnuceon00Cc2

check the "paid in cash" block at the bottom of the REC EIVE $................ f R=5710
form. NO FURTHER INVOCE NEED SE SUBMITTED

(b) Distribution of copies when payment is by cash SEuR DATE

is the same as described above, except that Copy No. 1 WY
is retained by Government representative when cash ,
payment is made. Copy No. 1 is used thereafter in I W fts IBA " coroo M PVW ND 1 ]M

adcordance with agency instructions pertaining to
h a n d lin g re c e ip ts fo r c a s h p a y m e n t. A .. .... ACO UNT VERIFIED:

CORRECT FOR

(A.... 1.. w3"I flg.Oh• ...... .... ...........
VJu sr-' ci CASHI DATE PAID VOUCIER NO.

PLEASE INCLUDE 1. SELLER' INVOICS STANOARD FORM 44a (Rev. 10-83)Z DPRESCRIBED BY GSA.i ZiP CODE es. ,'n,•, C0 A) (48 CFR) 53.213(ic
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53.301-44 FEDERAL ACQUISITION REGULATION (FAR)

U..GOVERNMENT U.S GOVERNMENT -

DAEPURCHASE' ORDER-INVOICE-VOUCHER ~ PURCHASE ORDER-INVOICE-VOUCHER2
DTOFODRIIODRN.DTOFORDER ORDERRD.

PRINTNAE AND ADDRESS OF SELL.ER U*.Aý 5~ Cly. ". SsAWe PRINT NAME AND ADDRESS OP SELLER UA.d, Sb..' COy. -dSh

P PA A

FURtNISH SEPftJSDR SERVICESTO(P~n W FURNIUSH SIUESOR SERVICES TOO smete)

SUPPLIES OR SER VICES QUANTITY UNIT PRICE AMOUNT SUPPUE Olt SERVICES QUANTITY UNIT PRICE AMOUNT

AGENCY NAME AMD IWNOU ADDRESS' AGENCY NAME AMD RRLLING ADDRESS'

'.TOTAL TOAL

PDISCOUNT TERMS D iSCOWIT TERm
A - ......DAYS A ..... . DAYS

YDATE INVOICE RECEIVED TDATE INVOICE RECEIVED0 0

ORDERED RY (ls~.f -0d N&)I ORDERED BY (Sipe. -d A*)

PURPOSE AND ACCOUNTING DATA APOIKSE AND ACCOUNTING DATA

PRHSR rsignbedow w'ovW#er CDw mtW dei awy ofaImm PURCHASER- To sip" below for otw .wcotm dea'W of dern~s
RECEIVED BY RECEIVE my

TITLE DATE TITLE DATE

SELLER-Revase, read rniuamnbXBon wCOPY 2 SELLER-P~ees read rwbuticwbs w, CZ~y 2
rI PAYMENT . . . . . .rS$P.......... 0'PTET F PAYMENT

5ECEIVED $..................... REQUESTED ........ EEVD$........................... [EECETJDD, $........................REUSE

A1O FUR THER IN VOICEF NEED 8E SUBAMITTED A00 FURTHER INVOICE NEED BE SLGI"WITE
SELLER SELLER.11 DATE

By .................... y......... ................... :..........................................R

INSTRUCTIONS TO SELLER REMARKSDIFRNE

After satisfactory identification of the Government represent~ative preseenting
Ehis purchase order, verify the itemization, including quantity, unit price. amo~unt. ACCOURT VERlIFID
Eotal and discount sections. CORRECT FOR

This form is so designed that Copy I may be used as a cash payment receipt or an
your invoice by completing, as appropriate, either the Payment Received or By..............................
Payment Request blocks and signing the Seller Section.

If you would rather submit your own invoice, DO NOT SIGN COPY 1, but attach
it unsigned to your invoice to expedite verification and processing for payment.

L ELRSCP FODRSTANDARD FORM "b (R5ev. 10-43) 3.RECEIVING REPORT- STANDARD FORM 44C (Re'v. 10-83)
2. ELERS OPYOFORERPRESCRIBED BY GSA, PRESCRIBEDO BY GSA,

FAR (46 CFR) 53.213(c) ACCOUNTING COPY FAR 448 CFFI) S3213(c)
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PART 53-FORMS 53.301-44

U.& GOVERNMENT RECORD OF PURCHASES

PURCHASE ORDER-INVOICE-VOUCHER o N OF COMACTOR DATE OF
DATE OF ODRM - - ORDER NO. NOPURHAME

PRINT NAME ANO ADDRESS Of 1 (M, She OR, ,.d S( J~_ C1__-WA_,

A

FURNISH4 SUMIES Olt SERVICES TO 0•,-,,• d•*

SU(PPU$S OftSRVICES QUANTITY UNIT PIU: AMOUNT

• ) AGENCY NAME AND SIUJNG AODRiSSO

DISCOUNT TERMS

AS ............ DAYS
Y DATE IN"VOiK RECEIV'D
0

ORDERED BY (,$*.*- W - )

PURPOSE AND ACCOUNTING DATA

PURCHASER- ro soT uobw fw ovw-..co, fdshy oftmom
RECEIVED NY

STITLE DATE_________

SELLER--em rmd nowo on copy 2
C PAYMENT I..-. PAYMENT $.........Eai,•o $ ............................ REQUSTE $.. ......................

NOFUTERIVOCENEDB SUBMTTE

Y..... ..... .... ....
(SO

REMARKS

4. MEMORANDUM coPr (ospaiW us) STANOARO FORM 44d (Rev. 10-83)
PRESCRIBED BY GSA.
FAR (48 CMR) 53.213(c)
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Chapter 6, Department of the Army Pamphlet 715-XX,

Procurement - Contingency Contracting (Draft)

Contingency Contracting Kit

6-1. Planning

One should keep in mind that in a contingency-operation, anything forgotten

may be difficult to obtain once the area of operation is reached. The

deployable contracting officer should, therefore, assemble or obtain a

suitable deployment kit. The exact contents should be determined by the

contracting officer after being informed of the overall contingency support

mission. Most of the kit's contents should be reasonably obtainable from the

local contracting office; however, some forms may require an order to a forms

distribution point.. 6-2. Contracting office responsibility

Contracting offices that anticipate involvement in supporting a contingency

contracting deployment should, in the interest of time and responsiveness,

take the necessary steps to assemble the listed items described in paragraph

6-3. This would allow the contracting officer designated to support a

deployment to pick up the kit upon alert notification rather than spending

essential time trying to assemble his/her own.

6-3. The minimum contents of a kit

a. Each kit should include a 90-day supply of contract and cash control

forms such as:

(1) DD Form 1155, Order for Supplies or Services/Request for

Quotations

B-I



(2) DD Form 1155r-I, Reverse of Order for Supplies or Service/

Request for Quotations-Foreign (Note: This form is often not available, in

which case substitute DD Form 1155r, General Provisions.)

(3) Standard Form 26, Award/Contract

(4) Standard Form 36 or Optional Form 336, Continuation Sheet

(5) Standard Form 30, Amendment of Solicitation/Modification of

Contract

(6) Standard Form 1409, Abstract of Offers

(7) Standard Form 1419, Abstract of Offers-Construction

(8) Standard Form 44, Purchase Order-Invoice-Voucher

(9) DD Form 1131, Cash Collection Voucher

(10) DA Form 3953, Purchase Request and Commitment

(11) DD Form 1594, Contract Completion Statement

(12) DD Form 1784, Small Purchase Pricing Memorandum

b. A list of authorized Procurement Instrument Identification (PIIs)

numbers (DFARS 4.70 - Uniform Procurement Instrument Identification Numbers).

These numbers should be provided by a sponsoring support contracting activity,

normally the activity where the contracting officer deploys from or is based.

If a sponsoring activity provides the numbers, this will greatly aid in the

collection of contingency contracting data by facilitating the incorporation

of that data into the sponsoring activities files and records. Otherwise the

contracting officer must develop and use his/her own numbers, which could

complicate data collection at the end of the contingency when the files need

to be closed out and transferred to the sponsoring support contracting

activity.
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* c. Catalog(s) with pictures of supplies. Because of possible language

barriers as well as the inability of the customer to verbally describe

requirements, catalogs with pictures of supplies could be very useful. At a

minimum the catalogs should contain pictures of both hardware and construction

supplies.

d. Administrative and other supplies such as:

(1) Office supplies (pencils, pens, paper, stapler, staples, carbon

paper, folder labels, etc)

(2) Contract file folders (These should be obtained from the

sponsoring contracting activity)

(3) Handheld calculators and batteries

(4) Cash box (If an imprest fund cashier will be designated)

(5) Flashlight and batteries

(6) Sample contract formats

(7) Authority to carry sidearm, DA Form 2818, Firearms Authorization.

(Sidearm and ammunition to be issued by the unit to be supported in the event

of deployment)

(8) SF 1402, Certificate of Appointment, issued by the Head of the

Contracting Activity (HCA) or the Principal Assistant Responsible for

Contracting (PARC)

e. Currency supply and information. Except where the contingency

contracting officer will be accompanied by an imprest fund cashier designated

prior to deployment, there is no need for the contingency contracting kit to

include cash or U.S. Treasury checks. If an imprest fund cashier is

designated prior to deployment, the cash needed to establish the imprest fund

will be the responsibility of the cashier, who will draw it immediately prior

to actual deployment. Obtaining cash or U.S. Treasury checks is the
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responsibility of the Finance and Accounting Office from which the

Theater/Corps Finance Group will be drawn. In accordance with the OPLAN, the

determination of the amount needed and the identification of banking

facilities where U.S. cash and checks can be exchanged for local currency is

the responsibility of the designated Finance and Accounting Office. DFARS

25.501(a) requires that offshore contracts with local firms be priced and paid

in local currency. Use of U.S. currency requires a Status of Forces

agreement providing for payment in U.S. currency.

f. To the extent that the geographic area of deployment can be

anticipated, "Area Handbooks" in the DA PAM 550 series should be included.

The handbooks provide information on religion, customs, languages, etc., which

would be useful in avoiding inadvertently offending the natives. Additional

information can be obtained on deployment from the civil affairs officer and

the State Department.

6-4. Optional contents of a kit

The kit contents previously mentioned in the above paragraph are considered

minimal. Additional items may be added to the kit at the option of the

designated contracting officer. For example, including photocopies of the

various FAR/DFARS/AFARS cites referred to in this pamphlet might later prove

useful.
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ARMY FAR SUPPLEMENT

1.670 Ratification of Unauthorized Commitments.

1.670-1 Authority. Only Contracting Officers acting

within the scope of their authority may enter into contracts on

.behalf of the Government (see 1.602-1). Subject to the limita-

tions and in accordance with the procedures prescribed below,

certain Contracting Officers may ratify actions initiated or

approved by officers or employees of the Department of the Army

who did not have requisite authority to enter into contracts on

behalf of the Government, and which resulted in supplies deliv-

ered or services rendered to, and accepted by, the Government,

and the submission of a request for compensation.

1.670-3 Procedures.
(a) The cognizant Head of a Contracting Activity may

approve individual ratification actions in accordance with this

paragraph. Each Head of Contracting Activity may delegate,

without authority to redelegate, the authority to approve rati-

fication actions hereunder.
(1) with respect to amounts of $25,000 or less, to a

Principal Assistant Responsible for Contracting, and

(2) with respect to amounts of $2,500 or less, to Chiefs

of Contracting Offices.
(90) The individual making the unauthorized commitments

shall forward to his or her Commander or Agency head (or senior

staff officer designated for this purpose) documentation con-

cerning the transaction, which shall include:
(1) a statement signed by the individual describing the

circumstances, why normal procurement procedures were not fol-

lowed, what bona fide Government requirement necessitated the

commitment, whether any benefit was received, its value, and
arty other pertinent facts; and

(2) all other relevant documents including orders,

inboices, or other documentary evidence of the transaction.
(91) If the Commander or agency head (or designee) concurs

that the commitment should be ratified, the documentation

described in paragraph (c) above shall be forwarded to the
Chief of the cognizant contracting office with an endorsement
that:

(1) verifies the accuracy and completeness of the docu-
mentation;

o (2) describes the measures taken to prevent a recurrence
of unauthorized commitments, including a description of any

disciplinary action (to be) taken under paragraph 2-if,

AR 600-50, or other applicable authority; and
(3) provides a complete purchase description and funding

for the ratifvinx contract.
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t92) Trfe t~nier or tne uontracting uzrice to whiom a pro-
posed ratification action has been forwarded- will assign the
action to an individual Contracting Officer for processing.
The Contracting Officer assigned will be responsible for:

(1) reviewing and determining the adequacy of all facts,
records, and documents furnished, and for obtaining any addi-
tional material required (see also Defense FAR Supplement
1.670-4).

(2) preparing a summary statement of facts addressing the
foregoing to include a recommendation as to whether the trans-
action should be ratified' stating reasons therefor.. Advice
against the ratification should include a recommendation as to
whether the matter should be processed under FAR and DOD FAR
Supplement Part 50 (Public Law 85-804) or as a GAO claim, or
for other appropriate disposition.

(93) The individual responsible for approving the ratifi-
cation (see 1.670-3(a)), upon receipt and review of the
complete file, may approve the ratification if the individual
deems it in the best interest of the Government, or direct
other disposition as appropriate. Acquisitions which have been
approved for ratification will be forwarded to the appropriate
contracting office for issuance of purchase orders or other
contract documents for payment purposes.

(94) Heads of Contracting Activities shall monitor compli-
ance with this paragraph 1.670-3 and shall take all necessary
corrective action.

ARMY FAR SUPPLEMENT

AL 87-34 1.6-9

1.670-4 Limitations on Exercise of Authority. Unautho-
rized commitments shall not be ratified if:

(90) made to circumvent or evade the procurement statutes
and regulations;

(91) there is a genuine doubt concerning a question of law
or fact;

(92) the transaction would not otherwise have been valid
if made by a properly authorized Contracting Officer;
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